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ABANDONMENT. 

1. When the family have in fact removed from one house, or 
**mansion house,”’ and its adjoining land,’and taken up their per- 
manent abode and place of residence in another house, upon a dif- 
ferent place, if there be nothing conneted with such removal to 
indicate that it was temporary, and not permanent, the presumption 
exists, in support of the title of one who has purchased the former 
homestead, that it was abandoned as a homestead. Woolfolk y 
Ricketts, 28. 

2. When the object of a removal from a homestead is uncertain 
or equivocal, the cotemporaneous declarations of cither husband or 
wife, if not inconsistent with, but calculated to explain, the real 
import and purpose of such removal, would be entitled to much 
weight, especially if publicly made, and when in conformity with 
subsequent conduct. Jd. 

3. But where there is an open and palpable abandonment of one 
home and a removal to another, and where every action of both the 
husband and wife, for a series of nine or ten years, indicated that 
their remoyal was intended to be permanent, the mere declarations 
of the wife, as against a purchaser who had in good faith purchased 
and paid for the former home, that she did not intend to abandon 
it, cannot, with any reason, be claimed as dutweighing the evidence 
of abandonment thus furnished by the acts of herself and husband. 
Id. 

4. After a preémption claim has been perfected, by designation 
and survey, actual residence for the time prescribed by the statutes, 
returu of field-notes, with affidavits as to residence and payment of 
the purchase-money for the land and patent, an abandonment of 
the place by the preémptor is not an abandonment of the claim, 
O’ Neal v. Manning, 403. 

5. Nor is the statement of the commissioner of the General Land 
Oflice, made to a subsequent locator, that such preémption was 
abandoned or forfeited, evidence of abandonment. Jd. 


ABATEMENT. 
A plea in abatement is not waived by the mere fact that other 
pleas were at the same time filed by the same party. Robinsc1 v. 
Schmidt, 13. 
( 643 ) 
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ACKNOWLEDGMENT. 
MARRIED WOMEN. 


ADDITIONAL SECURITY. 

1. Where other security than the land is contracted for, equity 
does not infer that the vendor is entitled to a different and additional 
security from that stipulated. Flanagan v. Cushman, 241. 

2. The lien is a security for the purchase-money as long as it 
remains unpaid. It is not merely a security for the note given in 
the first instance, but for the debt of which the note, when given, 
is merely the evidence. Id. 

3. Though taking a note in payment for land, with sureties 
thereon, raises a presumption of the waiver of the vendor’s licn, still 
that presumption may be rebutted by proof that the vendor relied 
upon the land, as well as upon the security given, for the payment of 
the purchase-money. Willis v. Gay, 463. 


ADMINISTRATION SALE. 

PROBATE MATTERS. 

1. Under the Probate Act of 1848, it was no objection to the 
validity of a sale of land ordered by the Probate Court, that the 
sale was made to satisfy a debt secured by mortgage on the land 
which was not then due. Hurley y. Barnard, 83. 


2. The vagueness of description in an order of sale made by the 
Probate Court, could be cured by reference to the inventory and 
other matters of record pertaining to the administration. Jd, 

3. An administrator has no power to convey land of his intestate 
to an attorney in payment of an attorney’s fee ; nor will an ap- 
proval of such conveyance by the Probate Court render it valid. 
Teal vy. Terrell, 491. 


ADVANCING CASES UNDER NEW RULES. 
1, This court will require a substantial compliance with rules 29, 
30, 31, 36, and 40, before granting a motion to set aside a submis- 
sion and to advance acase. Texas Land Co. v. Williams, 602. 
2. Rules 56, 57, 58, and 59, providing for setting aside cases al- 
ready submitted, and advancing them on the docket, discussed, 
illustrated, andexplained. Id, 


AFFIRMANCE ON CERTIFICATE. 

That parties failed to agree upon a statement of facts, and agreed, 
in writing, that the presiding judge, in vacation, make up a state- 
ment of facts from the statements furnished by the parties, and 
that the judge had failed to do so, are not reasons to prevent an 
affirmance on certificate. Overton v. Blum, 370. 


ALIEN. 


1. We are satisfied to follow the decision of Sittegast v. Schrin pf, 
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ALIEN—continued. 
35 Tex., 323, and hold, that in 1852 the lands of an alien did not, 
upon his death, escheat to the State. Andrews y. Spear, 567. 

2. Such estate, however, is subject to escheat, on proceedings 
instituted by the State, if the heirs were aliens and failed to com- 
ply with the terms of the statute, which is as follows (Paschal’s 
Dig., art. 44): **In making title to land by descent, it shall be no 
bar to a party that any ancestor, through whom he derives his 
descent from the intestate, is or has been an alien; and any alien 
to whom any land may be devised, or may descend, shall have nine 
years to become a citizen of the Republic and take possession of 
such land, or shall have nine years to sell, before it shall be declared 
to be forfeited, or before it shall escheat to the government.”’ Id. 


AMENDMENT. 

PRACTICE IN DISTRICT COURT. 

1. The original petition upon a rejected account against an ad- 
ministrator contained the value of each item in both coin and ecur- 
rency. An amendment setting out the same items, with value of 
each item in coin or currency, according as it was in fact made, is 
not a new cause of action, nor subject to exception because not pre- 
sented to the administrator. Thompson v. Swearengin, 555. 

2. The original petition alleged that the account was made with 
Cyrus and J. W. Thompson, doing business under the firm-name of 
A. B. Thompson & Co. An amendment was made, alleging that 
the same account was made with A. B. Thompson, Cyrus 'Thomp- 
son, and J. W. Thompson, doing business under the firm-name of 
A. B. Thompson & Co., and that the account was made with them, 
alleging the death of A. B. Thompson before the institution of the 
suit: /Zeld, That such change of the description of parties cannot 
be said to constitute a new cause of actign. Id. 

3. Henderson v. Kissam, 8 Tex., 46, and Whitehead v. Herron, 
15 Tex., 127, limited. Id. 


APPEAL. 

PRACTICE IN SUPREME COURT. 

1. An injunction in full force and effect when the final judgment 
was rendered, from which an appeal is prosecuted, remains in force 
while the judgment is suspended or superseded by the appeal. 
Williams v. Pouwns, 141. 

2. In a motion filed as an original proceeding against one who, as 
sheriff, is alleged to have improperly sold land, under a judgment in 
favor of the party making the motion, and which secks to correct 
the sheriff’s deed, so that it shall convey a larger estate, the defend- 
ant in the original suit is a necessary party; and he is also a neces- 
sary party in the appeal bond, when the maker of the motion appeals 
from a judgment overruling the motion. Weems v. Sheriff of 
Brazoria County, 481. 
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ATTACHMENT. 
RECONVENTION, 1, 2. 
The levy of an attachment is no satisfaction of plaintiff’s de- 
mand, as the levy of an execution would be, under the circum- 
stances above indicated. Cravens v. Wilson, 324. . 


ATTORNEY’S FEE. 
An administrator has no power to convey land of his intestate to 
an attorney in payment of an attorney’s fee; nor will an approval 
of such conveyance by the Probate Court render it valid. Teal v. 
Terrell, 491. 


BILL OF EXCEPTIONS. 

Where the record shows, in the bill of exceptions, that certain 
testimony was excluded, and in the statement of facts, that the 
same testimony was admitted, the appellate court will not deter- 
mine which is correct, and cannot say that the court below was in 
error in excluding the testimony, as shown in the bill of exceptions 
McMichael v. Truehart, 216. 


BONA-FIDE POSSESSORS. 
IMPROVEMENTS IN GOOD FAITH. 


BONA-FIDE PURCHASER. 
If at the time of a cash payment of part of the purchase-money, 
the purchaser was entitled to protection as an innocent purchaser 
had the entire purchase-money been paid, he is entitled to protec- 


tion to the extent of the payment so made. Huyler v. Dahoney, 
234. . 


BRIEFS. 

1, The main object of the brief, as provided for under the new 
rules, is to get something definite—capable of being understood alike 
by the court and by both parties—to found an argument upon. 
Texas Land Co. v. Williams, 602. 

2. The rules are also designed to require the parties, through 
their counsel, to assume the responsibility of selecting the material 
questions at issue, as presented in the record, and to present them 
by their bricfs in such way as to exhibit them plainly to the court, 
and as will require the counsel to meet each other understandingly 
in the consideration and discussion of the same questions. Id. 

3. Under the new rules, the brief is a mere statement of the 
points or propositions relied upon to reverse or affirm the judgment, 
the matters in the record pertinent to sustain or rebut these points, 
and a reference to the authorities relied upon by the parties. 
Haley v. Davidson, 615. 2 

4, Each point must refer to and show under which assignment 
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BRIEFS—continued. 
of error presented, and must present clearly and tersely a single 
proposition. Jd. 

5. When a proposition is presented for the reversal of the judg- 
ment, the first inquiry for the court is to ascertain whether the 
matters in the record warrant and justify it. To enable the court to 
determine this, the statement must show what is in the record 
bearing upon the proposition. Jd. 

6. If the statement is contradicted by the appellee, he must make 
his counter-statement of matters in the recoqrd in reference to the 
same point. Jd. 

7. The statement and counter-statement must not be made by 
copying, but by stating substantially what the record contains, with 
reference to the pages of the record. Id. 


CALLS. 

1. See discussion of testimony held insufficient to show a defi- 
ciency in the quantity of land surveyed, in a suit for purchase- 
money, and defense asserting a partial failure of consideration. 
Wood v. Loughmiller, 203. 

2. A deed described a tract of land as 200 acres of land, part of 
the John Cauble headright survey, the other part of which survey 
having been sold to Gilliland; that sold to Gilliland having been 
identified: Held, A sufficient description of land, and to control 
contradictory cases for beginning corner, curves, and distance. 
Ragsdale v. Robinson, 379. 


CASES APPROVED. , 

1. Hagood v. Dial, 43 Tex., 625. Robinson v. Schmidt, 13. 

2. ‘The State v. Kelley, 43 Tex., 667. Swanv. The State, 120. 

3. Battle v. Howard, 13 Tex., 348. Guest v. Guest, 210. 

4, Burnham v. Chandler, 15 Tex., 441. Wright v. Lancaster, 
250. 

5. Robinson v. McDonald, 11 Tex., 385; Duncan v, Rawls, 16 
Tex., 478; Thompson v. Cragg, 24 ‘l'ex., 582; Mitchell ». Marr, 26 
Tex., 329; Jones v. Jones, 15 ‘Yex., 143; Stramler v. Coc, 15 Tex., 
211; Primm v. Barton, 18 Tex., 227; Walker v. Howard, 34 Tex., 
478; Magee v. Rice, 37 Tex., 500. Johnson v. Harrison, 257. 

G6. Moreland v. Barnhart, 44 Tex., 283. Edwards v. Norton, 291. 

7. Phillips v. Lesser, 32 Tex., 741; Sessums v. Botts, 34 Tex., 
335; Cravans v. Wilson, 35 'Tex., 52; Garner v. Cutler, 28 Tex., 
176; Owen v, City of Navasota, 44 Tex., 518; Calhoun v. Wright, 
23 'Tex., 522; Allen v. Stephanes, 185 Tex., 658; Hardy v. De Leon, 
§ Tex., 211; Trammell v. Watson, 25 Tex. Supp., 210. Cravens v. 
Wilson, 324. 

8. Milam Co. v. Robertson, 47 'ex., 222. McClelland v. Moore, 
355. 


9. Sittegast v. Schrimpf, 35 Tex., 323. Andrews v. Spear, 567. 
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CHARGE OF COURT. 

PRACTICE. 

1. A charge of court hypothetical in its character, not warranted 
by the evidence, which may have misled the jury, will be cause for 
a reversal. See this case for such a charge. Cravens v. Wilson, 324. 

2. In absence of testimony showing that defendants provoked 
the difficulty, it was error to instruct the jury: *“‘If you believe, 
from the evidence, that the defendants armed themselves with guns 
and pistols, with intent to take the life of Phillips; that they then 
provoked the difficulty to carry out said intent, and in the fight 
killed Phillips, then you cannot find that defendants acted in self- 
defense.”” March vy. Walker, 372. 


CLAIMS AGAINST AN ESTATE. 

PRESUMPTION. 

PROBATE MATTERS. 

1, When negotiable notes, payable to bearer, are deposited as col- 
lateral security for a debt, the creditor is not a mere mortgagee or 
lien holder, who, in case of the death of his debtor, must prove up 
such debt in the Probate Court. He may, after his debt is due, col- 
lect and apply the proceeds to his debt. Huyler v. Dahoney, 234. 

2. If such notes are uncollectible, and the creditor be driven to 
treat them as mere personal property pledged to secure the debt, 


and to invoke the aid of the courts to realize upon the security, then 
the matter might come within the reach of the Probate laws, and 
the creditor be compelled to prove his claim, and the securities be 
administered under the Probate laws, Id. 


COLLATERAL PROCEEDINGS. 
NULLITY. 
VoIp AND VOIDABLE. 


COLLATERAL SECURITY. 

PRACTICE, 17. 

1. When negotiable notes, payable to bearer, are deposited as col- 
lateral security for a debt, the creditor is not a mere mortgagee or 
lien holder, who, in case of the death of his debtor, must prove up 
such debt in the Probate Court. He may, after his debt is due, col- 
lect and apply the proceeds to his debt. Huyler v. Dahoney, 234. 

2. If such notes are uncollectible, and the creditor be dniven to 
treat them as mere personal property pledged to secure the debt, 
and to invoke the aid of the courts to realize upon the security, then 
the matter might come within the reach of the Probate laws, and 
the creditor be compelled to prove his claim, and the securities be 
administered under the Probate laws. Id. 

3. An answer resisting a suit for the possession of negotiable 
notes in possession of defendant, on the ground that they are held 
as collateral security, should show the amount of the debt secured 
by them. Jd, 
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COMMUNITY PROPERTY. 

1. G and his wife F owned as community property a tract of land, 
which, in 1862, and after the death of F, was sold by G@to Y. Ina 
suit brought to establish title, and for partition by the heirs of F, 
through their next friend, against Y, and others claiming under 
him, the defendants pleaded that Y was a purchaser in good faith, 
who had paid for the land, and suggested under the statute valuable 
improvements made in good faith. ‘They also relied as a defense on 
the fact that the plaintiffs had inherited from their father, G, who 
died in 1864, assets in excess of their interests in the land, and that 
they were thereby precluded from recovering, by reason of their 
father’s warranty, until they had refunded to Y one-half of the 
purchase-money, with interest: Held— 

1. In the absence of facts establishing an equitable defense, 
the heirs of F were entitled to recover one-half of the land ac- 
quired as community property during the marriage of G and F, 
and which had not been sold by G before the death of F. 

2. The statute authorizing the defendants to recover pay for 
their improvements (Paschal’s Dig., 5300) does not apply in this 
case, as it would where the plaintiff recovers the entire tract of 
land. That statute was designed to protect the defendants 
from losing their improvements without compensation, but 
does not entitle them to pay for their improvements while re- 
taining them on partition of the land. Neither was the statute 
designed to give defendants the right to object that the land 
should be so divided, if practicable, as to give to them the part 
they had improved. 

3. The case being submitted to the jury on special issues, it 
was proper to instruct them to find, not only what estate of 
their mother the plaintiffs had inherited, but what portion of it 
had been received by them. 

4. The responsibility of the heir for the debt or covenant of the 
ancestor, is to be measured, not by the amount of the ancestor’s 
estate which vested in him, but by the amount actually received. 

5. At common law, the liability of the heir did not exceed the 
lands inherited. Yancy v. Batte, 46. 

2. In a suit for land by the heirs of a deceased wife against ven- 
dees of the husband, subsequent to the wife’s death : J/el/d, That the 
fact of heirship and that the land was community property at the 
death of the parent being established, the children of the deceased 
are entitled to recover, unless some equitable defense be made. 
Johnsen v. Harrison, 257. 

3, On the death of either husband or wife, the debts and obliga- 
tions of the community are a charge on the common property, which 
must be satisfied, and it is only the remainder to which the survivor 
and children of the deceased are entitled. But, subject to this 
charge, the remainder vests in the survivor and the children of the 
deceased, Id, 








650 


INDEX. 


COMMUNITY PROPERTY—continued. 


4. The interest of the survivor and that of the children is the same, 
each one-half of the remainder, ‘The legal title is in the survivor 
and in the children. Jd. 

5. If there be community debts, the survivor of the community 
may appropriate community property to their payment, avd his 
power to wind up the community affairs is, so far recognized, that 
sales made by him for that purpose will not be set aside. Jd. 

6. The power to sell is dependent upon the existence of some 
claim against the community, and whoever purchases must see to it 
that the facts exist which authorize the sale. Jd. 

7. Children of the deceased member of the community, suing the 
vendee of the survivor, occupy the same position as in other cases of 
heirship. They show a legal title, and are therefore entitled to re- 
cover, unless a valid sale be shown. Id. 

8. In a suit by the heirs of a deceased wife for her share in the 
community, against the vendee of the husband, after her death, 
they cannot recover, if the testimony shows that the plaintiffs re- 
ceived from their father’s estate more than their entire interest in the 
community estate as heirs of their mother. Conner v. Huff, 364. 

9. It is a defense toa suit by heirs of the mother against a vendee of 
the surviving husband, to show that the plaintiffs have been paid for 
their entire interest in the community property of their mother, by 
receiving an amount equal thereto from the estate of their father. Jd. 

10. There is no rule of law which requires the surviving husband 
to exhaust the personalty before selling land belonging to the com- 
munity estate, for the purpose of discharging community debts. 
Wenar v. Stenzel, 484. 

11. It is believed to be a doctrine thoroughly incorporated into 
our legal system, that the interest of the husband and wife in com- 
munity property is equal, and that it is immaterial whether the grant 
or deed thereto be in the name of the husband or wife separately, 
or to them jointly. Veramendi v. Hutchins, 531. 

12. After the death of the wife, the husband cannot, by deed or 
bond, convey title, or color of title, to the interest of his deceased 
wife in the community property, unless empowered to sell or con- 
vey, by reason of community debts or obligations. Jd. 

13. In a suit brought for the interest of the deceased wife against 
the vendees of her husband, made after her death, instituted over 
thirty years after such'sale, and twenty-five years after possession had 
been taken under the sale, when during that time the conveyance had 
been of record, and no claim asserted adversely, it seems that the 
jury might have been instructed that they were at liberty to presume 
that the facts existed authorizing the sale. Id, 

14. Quere: If a deed or a power of attorney may be presumed, 
why may not the facts which are equivalent to a power of attor- 
ney, and which, unlike a power of attorney, would not ordinarily 


be evidenced by writing, more readily be presumed? Id, 
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CONFEDERATE MONEY. 

1. The plaintiff below brought suit February, 1871, upon a note 
for two thousand dollars, executed March, 1863, and due twelve 
months after date. The defendant pleaded that the note was given 
for a slave, and that it was intended by the parties to be paid in 
Confederate currency, “ which, at the time of giving the note, was 
of but little value,” and which, at the maturity of the note, was 
worth ‘five dollars in specie for one hundred dollars in Confederate 
currency.” ‘lo this plea there was a general exception, not ruled on 
by the court. On the trial, the plaintiff excepted to evidence offer- 
ed to show the value of Confederate paper when the note matured, 
which was overruled. The jury were instructed to return a ver- 
dict, if they found the note was payable in Confederate money, for 
its value at maturity. They found, by their verdict, for plaintiff, 
and that the note was ** contracted to be paid in Confederate mon- 
ey,”’ which was worth ** twenty for one at the time of the maturity 
of the note’: Held— 

1. It was competent for the defendant to plead and prove that 
the amount specified in the note was contracted to be paid in 
Confederate currency, so as to show the true meaning of the 
word ** dollars,’”’ as used in the note. e 

2. The charge of the court, though not as specific as the spe- 
cial plea, or the verdict of the jury, cannot be objected to as too 
indefinite ; the wording of the verdict, which found that the 
note ** was contracted to be paid in Confederate money,’’ shows 
that the jury was not misled by the generality of the charge, to 
defendant’s injury. 

3. In the absence of a statement of facts, it must be presumed 
the evidence was sufficient to authorize the jury to find the 
truth of the allegations as they did. 

4, The objection that the jury did not estimate the value of 
Confederate money at the date of the execution of the note, 
cannot be heard, when raised for the first time in the case, in 
the Supreme Court, since it does not go to the foundation of 
the action. 

5. The time at which the value of the Confederate currency 
should have been estimated was the date of the execution of 
the note. The defendant’s plea presented a good defense to 
part of the amount sued for, although it mentioned a wrong 
date at which it was proper to estimate the value of Confed- 
erate money; but the plaintiff acquiesced in this as a question 
of pleading, by not insisting upon his exception, or alleging or 
offering to prove its value at a different date; and the error is 
not one for which a reversal can be claimed, since there is noth- 
ing in the record to show that the plaintiff was prejudiced by 
the estimated value, and the court will not judicially know the 
value of Confederate money at any specified time. Johnson v. 
Blount, 38. 
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CONFEDERATE MONE Y—continued. 
2. A loan of Confederate money constituted a sufficient consider 
ation to support a promise to pay money. McManus v. Scott, 601. 


CONSTITUTIONAL LAW. 

JUSTICES OF THE PEACE, THEIR JURISDICTION, 1, 2. 

1. Section 8 of article 6 of the Constitution of 1869, (** The public 
lands heretofore given to counties shall be under the control of the 
Legislature, and may be sold under such regulations as the Legisla- 
ture may prescribe; and in such case the proceeds of the same shall 
be added to the public-school fund,’’) without legislative action, did 
not divest the counties of the title to school lands which had been 
granted tothem. Worley v. The State, 1. 

2. In a suit brought in the name of the State, by the district 
attorney, against partics holding school lands under lease from the 
county holding patents therefor, it was error to instruct the jury, 
**that the school lands were a part of the general school fund, and 
that the State was entitled to recover, if the lands sued for were 
county school lands.” Id. 

3. Section 13 of article 5 of the Constitution of 1876, taking effect 
April 18,@876, providing that *‘in trials of civil and criminal cases, 
below the grade of felony, in the District Courts, nine members of 
the jury concurring may render a verdict,”’ presents a rule to take 
immediate effect as the organic law of the State. Bowen v. Davis, 
101. 

4, The power given in the Constitution to the Legislature, in regard 
to it, was to change or modify the rule as established by it. Id. 

5. Until the passage of the act, August 1, 1876, ‘* to regulate grand 
juries, and juries in civil and criminal cases, in the courts of this 
State,”? restoring the old rule, a verdict, nine jurors concurring, was 
valid. Id. 

6. The Constitution does not confer on the District Court appel- 
late or supervisory powers over the County Courts, except in mat- 
ters of probate and guardianship. Blythe v. Deaton, 198. 

7. Act of February 2, 1860, (Paschal’s Dig., 15, 16,) authorizing 
“heirs * * * tosue for and recover damages where death * * * 
has been caused by wrongful act,” &e. March vy. Waiker, 372. 

8. Section 30 of article 12 of Constitution of 1869, does not repeal 
the act of February 2, 1860. Jd. \ 

9. The language of the’ statute, (Paschal’s Dig., 16,) ** damages 
proportioned to the injury resulting from such death,’’ is the same 
as in the English statute, and it is well settled, that the damages 
given by such statutes are measured by the pecuniary injury to the 
respective parties entitled, including the loss of prospective advan- 
tage. Id. 


10. The measure of damages is not the same as when a party 
himself sues for injuries received, aud recovers compensation for 
physical and mental suffering. Id. 
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CONSTITUTIONAL LAW —continued. 

11. The Constitution of 1869 left the statute of February 2, 1860, 
in force; but in cases which were the result of willful act or omis- 
sion, involving that degree of moral delinquency which, on settled 
legal principles, renders exemplary damages appropriate, it allowed 
to the husband, or widow and children, such damages, in addition 
to their pecuniary loss. Id. 

12. The Constitution of 1876 does not confer on the District Courts 
the power to entertain appeals from any other court than the County 
Court in cases of administration and guardianship ; (art. 5, see. 8 3) 
nor does the present Constitution, as did that of 1869, give to the 
District Court **a general superintendence and control over inferior 
tribunals,’”’? which might have been exercised, by legislative direc- 
tion, by some writ issued from the District Court. Lx-parte Towles, 
413. 

13. It is not competent for the District Court, under its present 
organization, to entertain an appeal by foree of, and in the manner 
prescribed by, the act of 1875, relating to the removal of county- 
seats. Id. 

14, It was the object of the framers of the Constitution to mark 
out «1 complete judicial system, defining generally the province of 
each of the courts, by reference to the objects confided to the action 
of each, and the relation of each to the others. Such a system can- 
not be changed by action of the legislative department, except when 
the power to make the change is conferred by the Constitution itself, 
Id. 

15. It was the intention of the framers of the Constitution of 1869 
to protect, in its homestead rights, a family composed of husband, 
wife, and children, and not a family composed of persons neither 
related by blood nor connected by marriage. JJoward vy. Marshall, 
471. 

16. **The power to make rules and regulations”? conferred upon 
the Supreme Court by the Constitution of 1876, for the express pur- 
pose of regulating the proceedings and expediting the business in 
the courts, must have designed more than the making of a few short 
rules of court, such as had formerly been made. J'exas Land Co. 
v. Williams, G02. 


CONSTRUCTION. 

CONTRACTS. 

MORTGAGE. 

1. A mortgage containing a clause that the mortgagor shall have 
possession, without paying rent, of the mortgaged property until 
a fixed date, is not to be construed thereby to confer the right of 
possession thereafter to the mortgagee. Morrow v. Morgan, 304. 

2. The maxim, that ‘‘the express mention of one thing implies 
the exclusion of another,’’ is ordinarily used to control, limit, or 
restrain the otherwise implied effect of an instrument, and not to 
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CONSTRUCTION—continued. 
“‘annex incidents to written contracts in matters with respect to 
which they are silent.’ Id. 

3. Rules of construction of contracts discussed. Ragsdale Rob- 
inson, 379. 

4. In a will, the words ‘**I wish my estate to be .ept out of the 
Probate Court,’’ substantially complies with article 110 of the Pro- 
bate Act of 1848, (Paschal’s Dig., 1371,)in providing that ** no other 
action shall be had in the Probate Court * * * than the pro- 
bating and registration ’’ of the will. Pierce v. Wallace, 399. 


CONSTRUCTION OF STATUTES. 

CONSTITUTIONAL LAW. 

PROBATE MATTERS. 

STATUTES CONSTRUED. 

1. When a summary proceeding against a sheriff is instituted un- 
der the statute for his failure to execute process, the statute must 
be strictly followed. obinson v. Schmidt, 13. 

2. A tax collector who has acted for the State in the collection of 
taxes, cannot, in asuit brought against him for failing to pay over, 
call in question the validity of the act under which he acted in col- 
lecting said taxes. Swan vy. The State, 120. 

3. lf the purpose of the statute be to accomplish a single object 
only, and some of its provisions are void, the whole must fail, unless 
there be sufficient remaining to effect the object without the invalid 
portion. x-parte Towles, 413. 


CONTESTED ELECTION, 

1. The rule upon which a contested election should be determined 
before:the court, as contemplated by the act of 1875, (2d Sess. 14th 
Leg., 89,) was that it should ascertain the number of legal votes 
east by those entitled to vote at the election, without reference to 
the mere irregularities of the returns of election, or other such mat- 
ters. Lx-parte Towles, 413. 

2. It was uniformly held, before the passage of the act of 1875, 
relating to a change of county-seats, that the writ of mandamus 
would not be issued by-the District Court to correct the illegal pro- 
ceedings of the oflicers or tribunal to whom the Legislature had 
intrusted the power and duty of carrying into effect the law for the 
change of a county-seat. Id. 

3. If the purpose of the statute be to accomplish a single object only, 
and some of its provisions are void, the whole must fail, unless there be 
sufficient remaining to effect the object without the invalid portion. Jd. 

4. That portion of the act of 1875 relating to a change of county- 
seats which gives an appeal tothe District Court, is clearly repug- 
nant to the Constitution ; and what remains of the act is incomplete, 
and not capable of being executed in accordance with the apparent 
legislative intention. Id. 
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CONTINUANCE. 

1. Continuances are counted as first. second. or subsequent ap- 
plications, from the filing of the suit,—not from the reversal of a 
case on appeal or error. McMichael v. Truchart, 216. 

2. See application held insufficient on second application for con- 
tinuance. Jd. 

3. Where, in an application for second continuance, it appears that 
there is other testimony than that sought, the application should 
show on its face facts from which the court could determine whether 
the desired testimony was essential to the case of the party making 
such application. Jd. 


CONTRACT. 

CONSTRUCTION. 

CONVEYANCE. 

1. In the absence of a stipulation as to the time when an act is 
contracted to be dpne, the law allows a reasonable time for its per- 
formance. Hart vy. Bullion, 278. 

2. What is reasonable time depends upon the nature and character 
of the thing to be done, the circumstances of the ease, and the diffi- 
culties attending its accomplishment. Jd. 

3. As an abstract question, what is reasonable time may be one of 
law; but unless the facts are admitted, its determination becomes a 
mixed question of law and fact. 

4. A general allegation as to reasonable time as forming part of a 
contract supplied by the law, ought: not to be allowed. The facts 
upon which the court isexpected toact in charging upon the doctrine 
of reasonable time, should be distinetly pleaded. Jd. 

5. Where a contract anticipated the obtaining of titles to lands to 
be located, and stipulated that the surveys should be returned to 
the land office within four months, certainly four years would be 
ample time to await before insisting upon performance delayed un- 
til the patents thereon should be obtained. Jd. 

6. The maxim, that ‘the express mention of one thing implies 


oT 


the exclusion of another,’ is ordinarily used to control, limit, or 
restrain the otherwise implicd effect of an instrament, and not to 
*““annex incidents to written contracts in matters with respect to 


which they are silent.”? Morrow v. Morgan, 304. 


CONVEYANCE OF LAND. 

DEED. 

1. An instrument describing land, and signed by a party, which 
has in its beginning and other parts the formal portions of a deed, 
but is without a habendum clause; which acknowledges the receipt 
of a consideration, without stating from whom; which describes 
land, but which fails to state for what purpose, and which fails to 


designate a v2ndee, as such, cannot be regarded as a deed conveying 


any legal o equitable interest inland. Wright v. Lcneaster, 259. 
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CONVEYANCE OF LAND—continued. 

2. Equity, as between parties to a defective instrument, may sup- 
ply omissions, according to the real intention of the parties in mak- 
ing the instrument; but it must be done upon proper proceedings, 
instituted for that purpose. Id. 

3. A written acknowledgment by the grantee of a land certificate 
already located, that he had previously sold and conveyed it, is an 
instrument relating to lands, and, as such, proper to be recorded. 
When duly recorded, it is notice to subsequent purchasers from the 
maker of such instrument. Peterson v. Lowry, 408. 


COSTS. 

Though it is not necessary to render judgment against the sureties 
on a cost bond when judgment is rendered for the defendant, yet, 
if the judgment be rendered against them, on error to the Supreme 
Court they would be proper parties to the writ. Cravens y. Wilson, 
321. . 

COUNTY COURTS. 

1. In ordinary civil suits, involving amounts within their respective 
jurisdictions, the District and County Courts are alike iadependent 
each of the other, and their respective judgments can only be re- 
viewed or relieved against in the samg court where rendered. or by 
a resort to the proper appellate tribunal. Blythe v. Deaton, 198. 

2. An appeal was taken to the District Court from an order 
made by a justice of the peace, dismissing a cause, February 5, 1872 ; 
exceptions were taken to the appeal, and, after the present Consti- 
tution was adopted, the case was transferred to the County Court, 
in which judgment was rendered for a sum less than $200: Held, 
That the District Court had no jurisdiction to enjoin a sale under 
such judgment in the County Court. Jd. 

3. When a suit was pending in the District Court for an amount 
over two hundred dollars, and less than five hundred dollars, on the 
18th April, 1876, it was the duty of the District Court to transfer it 
to the County Court; and if the District Court has neglected this 
duty, whatever judgment it may render will be reversed, and the 
cause remanded, because of a want of jurisdiction. Lane v. Doak, 
227. 





° 


\ 
COUNTY SCHOOL LANDS. 

Section 8 of article 6 of the Constitution of 1869, (** The public 
lands heretofore given to counties shall be under the control of the 
Legislature, and may be sold under such regulations as the Legisla- 
ture may prescribe ; and in such case the proceeds of the same shall 
be added to the public-school fund,’’) without legislative action, did 
not divest the counties of the title to school lands which had been 
granted to them. Worley vy. The State, 1. 


sh a 
- 
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COUNTY-SEAT. 

1. It was uniformly held, before the passage of the act of 1875, 
relating to a change of county-seats, that the writ of mandamus 
would not be issued by the District Court to correct the illegal pro- 
ceedings of the officers or tribunal to whom the Legislature had in- 
trusted the power and duty of carrying into effect the law for the 
change of a county-seat. Ex-parte Towles, 413. 

2. The law governing elections for the removal of a county-seat, 
makes them depend on the votes of the legal voters of the county, 
and this without regard to the voter’s property interests, or how 
they might be affected by a change of location. The statute recog- 
nizes no property interest of the citizen or voter in its locality. Id, 

3. Under the act of 1875, providing for elections to fix the locality 
of a county-seat, there were no legally-recognized means by which 
the county judge could ascertain whether a majority of the legal 
voters of the county had applied to him by petition to order an elec- 
tion to determine a county-seat. The ascertainment of that fact 
was a condition precedent on which the legality of the action of 
county judge in ordering an election must depend, Id. 


DAMAGES. 

MEASURE OF DAMAGES. 

1. It seems that a remittitur of damages in tort should not discharge 
a motion for new trial, made upon the ground that the damages were 
excessive, or improperly given by a jury. Hardeman v. Morgan, 103. 

2. The measure of damages on a breach of warranty of title to land, 
where the purchaser has voluntarily removed the incumbrance, or 
acquired the paramount title, is limited to the amount reasonably 
paid for that purpose. McClelland v. Moore, 355. 

3. Act of February 2, 1860, (Paschal’s Dig., 15, 16,) authorizing 
“heirs * * * to sue for and recover damages where death * * * 
has been caused by wrongful act,” &c. March y. Walker, 372. 

4. Section 30 of article 12 of Constitution of 1869, does not repeal 
the act of February 2, 1860. Jd. 

5. The language of the statute, (Paschal’s Dig., 16,) ‘* damages pro- 
portioned to the injury resulting from such death,”’ is the same as in 
the English statute, and it is well settled, that the damages given by 
such statutes are measured by the pecuniary injury to the respective 
parties entitled, including the loss of prospective advantage. Id. 

6. The measure of damages is not the same as when a party him- 
self sues for injuries received, and recovers compensation for physi- 
cal and mental suffering. Id. 

7. The Constitution of 1869 left the statute of February 2, 1860, 
in force ; but in cases which were the result of willful act or omission, 
involving that degree of moral delinquency which, on settled legal 
principles, renders exemplary damages appropriate, it allowed to 
the husband, or widow and children, such damages, in addition to, 
their pecuniary loss. Id. 

42 
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DECLARATIONS. 
EVIDENCE. 


DEED. 

1. An instrument describing land, and signed by a party, which 
has in its beginning and other parts the formal portions of a deed, 
but is without a habendum clause ; which acknowledges the receipt 
of a consideration, without stating from whom; which describes 
land, but which fails to state for what purpose, and which fails to 
designate a vendee, as such, cannot be regarded as a deed conveying 
any legal or equitable interest in land. Wright vy. Lancaster, 250. 

2. Equity, as between parties to a defective instrument, may sup- 
ply omissions, according to the real intention of the parties in mak- 
ing the instrument ; but it must be done upon proper proceedings, 
instituted for that purpose. Jd. 

3. When a party delivers a deed duly executed, with parol author- 
ity to fill blanks, and this is done, he is estopped from denying its 
validity, against a subsequent purchaser for value, and without no- 
tice of the manner in which the deed was executed. Ragsdale v. 
Robinson, 379. 

4. A deed described a tract of land as 200 acres of land, part of the 
John Cauble headright survey, the other part of which survey hav- 
ing been sold to Gilliland; that sold to Gilliland having been identi- 
fied: Held, A sufficient description of land, and to control contra- 
dictory cases for beginning corner, curves, and distance. Id. 

5. To warrant the exclusion of a deed duly proven and offered in 
evidence, the court must be able to determine, from inspection of it, 
that it is absolutely void, or that it was for other and different land 
than that claimed. Jd, 

6. A written acknowledgment by the grantee of a land certificate 
already located, that he had previously sold and conveyed it, is an 
instrument relating to lands, and, as such, proper to be recorded. 
When duly recorded, it is notice to subsequent purchasers from the 
maker of such instrument, Peterson v. Lowry, 408. 

7. The deed of a married woman is not complete, so as to convey 
title to land, without the certificate of privy acknowledgment pre- 
scribed by the statute; and its absence cannot be supplied by parol 
evidence. Looney v. Adamson, 619. 

\ 
DEMURRER. 

PRACTICE. 

On gen€ral demurrer, every reasonable intendment will be in- 
dulged in favor of the pleading thus excepted to. Whetstone v. 
Coffey, 269. 


DEPOSITIONS. 
Though the statute makes no provision for the delivery of a depo- 
* sition by the officer before whom it is taken directly to the clerk of 
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DEPOSITIONS—continued. 
the court where the cause in which it is to be used is pending, the 
fact that a deposition is so returned constitutes no valid objection to 
its introduction in evidence. Andrews y. Parker, 95. 


DESCRIPTION. 
DEED. 


DISCUSSED AND LIMITED. 
1. Galveston County v. Tankersley, 39 Tex., 656, discussed and 
limited. Worley v. The State, 1. 
2. Burns v. Jones, 37 Tex., 50. Robinson v. Schmidt, 13. 
3. Burleson v. Burleson, 28 Tex., 418. Johnson v. Harrison, 257. 
4. Henderson v. Kissam, 8 Tex., 46, and Whitehead v, Herron, 15 
Tex., 127. Thompson v. Swearengin, 555. 


DISTRESS WARRANT. 
See this case for suggestions in regard to a proceeding by a distress 
warrant. Lane v. Doak, 227. 


DISTRICT COURT. 
CONSTITUTIONAL LAW. PLEADING. 
DEPOSITIONS. PRACTICE IN DISTRICT 
EVIDENCE. COURTS. 
JUDGMENT. RECONVENTION. 
JUDGMENT BY DEFAULT. TRESPASS TO TRY TITLE. 
JURISDICTION, 3. VERDICT. 
NEW RULES. 


DIVORCE. 
HOMESTEAD. 


DORMANT JUDGMENT. 

A judgment was affirmed February 14, 1873, by the Supreme Court. 
On July 21, 1873, the clerk made out a mandate in the case, which was 
held up because of a motion for rehearing. ‘The motion was over- 
ruled October 14, 1873, and the term at which the judgment was 
affirmed ended by adjournment November 28, 1873. Execution was 
issued in the court below October 21, 1874. On application to enjoin 
the execution on the ground that the judgment was dormant : Held— 

1. From these facts, there is no presumption that a mandate 
was issued before the adjournment of the term of the Supreme 
Court at which the action was had. 

2. Prima facie, the judgment had not lost its validity, the exe- 
cution having issued within twelve months of the adjournment of 
the court in which the judgment of affirmance was rendered, and 
within twelve months from the filing of the mandate, allowing a 
reasonable time, after the action of the court upon the motion for 
rehearing, within which to file the mandate. Trevino y. Still- 
man, 561. 
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EQUITY. 

FRAUDULENT CONVEYANCE. | STALE DEMAND. 

SPECIFIC PERFORMANCE. VENDOR'S LIEN. 

1. In an action of trespass to try title to land claimed as a locative 
interest by the plaintiff, it is error to instruct the jury, that if the 
contract for the location of the certificate which appropriated the 
land was made more than ten years before the institution of the suit, 
to find for defendant. Even should the suit be regarded as an action 
for specific performance, the plaintiff's right to equitable relief would 
depend, not on the date of the contract, but upon the lapse of time 
after the cause of action accrued. McKin vy. Williams, 89. 

2. When ten years have elapsed since the plaintiff should have 
sued, to enforce an agreement for the conveyance of land, equita- 
ble relief will not be granted, without some excuse for the delay. 
Even after the lapse of ten years, there is no fixed rule prohibiting 
relief, if the circumstances of the case sufficiently account for and 
excuse the delay. Jd. 

3. The principle, that equity will reform a written contract, where 
there has been an innocent omission or insertion of 4 material stipu- 
lation contrary to the intention of the parties, is as applicable toa 
policy of insurance as to any other form of contract. Insurance 
Co, v. Lewis, 622. 


ESTATES OF DECEASED PERSONS. 
ALIENS. EXECUTOR. 
CLAIMS AGAINST AN ESTATE. PROBATE MATTERS. 
COMMUNITY PROPERTY. WILLS. 


ESTOPPEL. 

1. That a party expressed the opinion that certain documents, 
exhibited at the time of making a contract, constituted a good title, 
and that part of same documents were delivered to him, on mak- 
ing a contract, by which he was to have a good and sufficient title, 
will not estop such party from exacting a good title, as stipulated 
for by him, in making a purchase of the lands to which such docu- 
ments were claimed as evidencing title. Hart v. Bullion, 278. 

2. The waiver or acceptance of satisfaction for the breach of one 
part of a divisible contract, will not estop or preclude a vendor from 
demanding a rescission for the failure to perform anotherand more 
material stipulation in such contract. Id. 

3. When the agent of an insurance company, to whom an appli- 
cant correctly stated the description of his property, makes a mis- 
take in reducing the application to writing, which is sigried by the 
applicant, with a warranty of its correctness, and the mistaken 
description is made a part of the policy, the act of the agent will 
overate as an estoppel to prevent the company from making the 
warranty available as a defense. Insurance Co. v. Lewis, 622. 
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EVIDENCE. 

CONFEDERATE MONEY, 1. 

DEPOSITIONS, 1. 

Fact CASES. 

1. When the family have in fact removed from one house, or ** man- 
sion house,’ and its adjoining land, and taken up their permanent 
abode and place of residence in another house, upon a different 
place, if there be nothing connected with such removal to indicate 
that it was temporary, and not permanent, the presumption exists, 
in support of the title of one who has purchased the former home- 
stead, that it was abandoned as a homestead. Woolfolk v. Ricketts, 
28. 

2. When the object of a removal from a homestead is uncertain or 
equivocal, the cotemporaneous declarations of either husband or 
wife, if not inconsistent with, but caleulated to explain, the real im- 
port and purpose of such removal, would be entitled to much weight, 
especial, if publicly made, and when in conformity with subsequent 
conduct. Id. 

3. But where there is an open and palpable abandonment of one 
home and a removal to another, and where every action of both the 
husband and wife, for a series of nine or ten years, indicated that their 
removal was intended to be permanent, the mere declarations of the 
wife, as against a purchaser who had in good faith purchased and 


paid for the former home, that she did not intend to abandon it, 
cannot, with any reason, be claimed as outweighing the evidence 
of abandonment thus furnished by the acts of herself and husband, 


Id. 


4, The affidavit required as a predicate to the introduction of cop- 
ies, under Paschal’s Dig., art. 3716, is sufficient, when it states that 
affiant could not produce the originals. Hurley v. Barnard, 83. 

5. Where it is in issue, whether a snit be pending for the recovery 
of land, to negative the existence of such suit, the record of it, with 
order of dismissal, is evidence, but not of any fact appearing in the 
record. Burks v. Watson, 107. 

G. See facts held sufficient to vest the beneficial ownership to 
lands in ‘Texas in a corporation, so as to affect the estate therein 
by the acts or laches of the corporation respecting such lands, in 
favor of those holding adversely to it. Acklin v. Paschal, 147. 

7. A certificate by the tax collector of the county where land is 
situate, that no taxes are charged against said lands on his books, is 
not sufficient evidence of payment of taxes. Id. 

8. F brought suit by injunction to restrain an administrator from 
selling land under trust deed to satisfy'a note held by the admin- 
istrator against F for the purchase-money; the note was described 
in F’s petition, and the facts of its execution stated. The admin- 
istrator, in his answer, prayed for judgment on the note. At the 
trial, the injunction was dissolved, and, the cause being submitted 
to the court, a judgment was rendered for the administrator on the 
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EVIDENCE—continued. 
note, though the same was not offered in evidence: Held, That it 
Was unnecessary for the administrator to set out the note, or for- 
mally declare on it in his answer, or to offer it in evidence, and there 
was noerror. Walker v. Burks, 206. 

9. An affidavit made for the purpose of authorizing the introduc- 
tion in evidence of a copy of a deed, need not in terms allege that 
the original is “‘lost,’’ if it states facts reasonably showing that it 
was lost. Evans vy. Womack, 230. 

10. It is competent for a witness to give his opinion as to one’s 
mental capacity to make a will, based upon the appearance of the 
party, and to detail concurring facts which entered into the for- 
mation of that opinion; and it is not material whether the witness 
details the describable facts on which his opinion is based, before 
or after he has given his opinion. Garrison v. Blanton, 299. 

11. There is no rule of evidence which will prevent a witness to a 
will from being examined as a witness to prove the want of mental 
capacity of the testator at the time of signing his will. Jd. 

12. Evidence elicited by a leading question improperly asked a 
witness, can furnish no ground for reversal, when it pertains toa 
special issue found in favor of appellant. Jd. 

13. Land-office copies, by statute, are made evidence, and are 
admissible as secondary evidence, on proper showing of absence of 
the patent. McClelland vy. Moore, 355. 

14. The law of self-defense is the same in civil as in criminal 
prosecutions, with the exception of the rule of evidence which, in 
a criminal cause, gives the defendant the benefit of a reasonable 
doubt. That doubt, however, is as to the facts,—unot as to the ex- 
tent of the right. March vy. Walker, 372. 

15. ‘To warrant the exclusion of a deed duly proven and offered 
in evidence, the court must be able to determine, from inspection of 
it, that it is absolutely void, or that it was for other and different 
land than that claimed. Jagsdale v. Robinson, 379. 

16. After a deed has been adniitted in evidence, parol testimony, 
introduced in rebuttal, will not authorize the court to withdraw it 
from the jury. The testimony goes with the deed to the jury for 
their action. Jd. 

17. Evidence that A or B did a certain act, is not admissible to 
prove that A did it. Jd. , 

18. The only effect of plaintiff having patent of elder date, is to 
throw upon defendant the burden of proving that his title attached 
at an earlier date than that of plaintiff. Such proof being made, 
it then devolved on plaintiff to show an abandonment, so as to make 
the land vacant at the location of the junior title. O’ Neal v. Man- 
ning, 403. 

19. A witness called to identify a transfer in which an error oc- 
curs, as relating to a certificate located and surveyed by such wit- 
ness, may speak of such transfers ; and the testimony is not second- 
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EVIDENCE—continued. 
ary, the instruments themselves being in evidence. Peterson ¢, 
Lowry, 408. 

20. If a party is permitted to read in evidence a part of the adver- 

sary party’s answer in other cases, such adversary should be allowed 
to read so much of the remainder of the answers as refers to the 
same subject-matter as that part read against him. Smith v. Chen- 
ault, 455. 
- 21. On a trial involving the title to a tract of land, which had 
passed from a party who had been discharged in bankruptcy, and 
the good faith of the transfer is drawn in question, evidence of such 
bankruptcy proceedings is admissible, as a fact, to be taken with 
others on that point. Jd. 

22. A deed made by one defendant to another defendant, and 
being a link in the title claimed by defendants adverse to that of 
the plaintiff, and which deed had been filed by defendants in the 
suit, and notice given to plaintiff of such filing, and of the recording 
of which by part of the defendants there is evidence, may be intro- 
duced by plaintiff without further proof, and especially so when 
there was no effort to discredit it made by the defendants. Jd, 

23. The declarations of one of several parties defendant, in his own 
favor, are not admissible, in behalf of another defendant, to defeat 
the plaintiff’s action as against the party offering the declarations, 
Willis v. Gay, 463. 

24. The act of May 10, 1871, (Paschal’s Dig., 6826,) removing the 
disabilities of parties as witnesses, does not render the husband and 
wife competent as witnesses for or against each other—the exclusion 
of such testimony being on grounds of public policy, not alone of 
interest. Gee v. Scott, 510. 

25. An affidavit by one of several defendants, that a bond or deed, 
duly recorded, has been lost or mislaid, and that afflant proposed to 
use in evidence a copy from the records, is sufficient basis to admit the 
copy, at least in favor of the affiant. Nor is such right affected by 
mere pleading by the adverse party, alleging that the record had been 
tampered with, and its terms altered. Veramendi v. Hutchins, 531. 


EXCEPTIONS. 

In passing upon the sufficiency of the petition, under general ex- 
ceptions, it must be held by the court that everything is alleged 
properly which is embraced in the allegations made, upon a reason- 
able construction of their import, as aided or explained by that 
which appears in exhibits pertirient to the issues made. Burks ¥. 
Watson, 107. 


EXECUTION. 
FAMILY. 
HOMESTEAD. 
SHERIFF SALE. 
Though the levy of an execution on personal property is, as a gem , 
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EXECUTION—continued. 
eral rule, prima-facie evidence of satisfaction of the execution, this 
presumption does not arise when possession of the property remains 
with the defendant in execution. Cravens vy. Wilson, 324. 


EXECUTOR. 

1. An independent executor under the act of 1870, (Paschal’s 
Dig., arts. 5626-28,) against whom judgment was obtained in a suit 
brought to enjoin him from further acting under the will, and to 
appoint a receiver, is not relieved by the statute (Paschal’s Dig., 
art. 1503) from the necessity of executing an appeal bond, as other 
parties. Guest v. Guest, 210. 

2. In such a suit, the executor is a party defendant, acting in 
defense of himself, to protect his right to retain his position as an 
independent executor of the will, and not as an ordinary executor 
administering the will under the direction of the Probate Court, in 
a suit to determine the rights of the estate in property claimed by 
him for it. Jd. 

3. An executor, acting under such a will under said act, exe- 
cuted a bond, conditioned as in ordinary cases of administration. 
In an action by heirs and distributees upon such bond : Held— 

1. The bond was executed without authority of law, and 
was purely voluntary. 

2. As a common-law bond, suit could not be maintained on 
it in the name of the distributees. Pierce v. Wallace, 399. 

4, Such suit may have been prosecuted against the principal, dis- 
missing as to the sureties on the bond, Jd. 


EXHIBITS. 

The use and purpose of an exhibit is to set forth, in detail, that 
which is alleged in more general terms, or to.embody in the record 
such facts as will, in legal effect, amount to the facts as alleged in 
the petition, or to aid the allegations in fixing more accurately and 
definitely their import; but not to supply the omission or allega- 
tions necessary to present a good cause of action. Burks v. Watson, 
107. 


FACT CASES. 

1, See case for facts which authorize the action of trespass to try 
title against a tenant holding over. Andrews v. Parker, 95. 

2. See facts vhich authorize a recovery under the statute of lim- 
itations of ten years, by possession under color of title, with defined 
boundaries. Jd. 

3. See facts held sufficient to vest the beneficial ownership to 
lands in Texas in a corporation, so as to affect the estate therein by 
the acts or laches of the corporation respecting such lands, in favor 
of those holding adversely to it. Acklin v. Paschal, 147. 

4, See opinion for facts held sufficient to authorize the setting 
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FACT CASES—continued. 
aside of a sale made by an executor for fraud. Baldridge v. Scott, 
178. 

5. See facts held insufficient to establish an offset to a note given 
at an administrator’s sale. Walker v. Burks, 206. 

6. See facts held sufficient to evidence a partnership. Brinkley 
v. Harkins, 225. 

7. Where exhibits, annexed to a petition for a new trial, conflict 
with the general charges in the petition relied on as ground for the 
action of the court. a disregard of such general charges by the court 
below is no ground for reversal on appeal. Bryorly v. Clark, 345. 

8. See facts held insufficient to prove alienage. Andrews v. 
Spear, 567. 


FAMILY. 

HOMESTEAD. 

1. Sinee the passage of the * act defining the homestead and other 
property exempt from forced sale in this State,’’ (Paschal’s Dig., 
6834, 6835,) there can be no homestead, save to the family. How- 
ard v. Marshall, 471. 

2. Servants of a testator cannot take by devise a homestead as 
against creditors. Id. 

3. A family consisting of a widower, his daughter, and a female 
relative, is dissolved by the marriage of the daughter, and a home- 
stead acquired by the widower at or after such dissolution of his 
family would not be exempt from forced sale. Whitehead v. Nick- 
elson, 517. 

4. After such dissolution of his family, a widower cannot exempt 
his property from liability for his debts by voluntarily taking upon 
himself, for some temporary or indefinite period, the support or 
maintenance of persons having no legal claim upon him. Id. 

5. Nor does the mere temporary and indefinite union of persons 
in one household, directing their attention to a common object, con- 
stitute a family so as to exempt a homestead. Jd. 

6. Nor will the hiring of servants, or the contributing to the sup- 
port of persons permissively residing with a party, constitute a fam- 
ily. Id. 


FORCED HEIRS. 

In trespass to try title, parties cannot litigate their rights as 
forced heirs as against the provisions of a will duly probated, un- 
der which incidents to the property in litigation have attached. 
A direct attack against the will would be necessary by those claim- 
ing rights under the law of forced heirship existing at the death of 
the testator. Acklin v. Paschal, 147. 


FOREIGN JUDGMENTS. 
JUDGMENTS. 
The action of a court of another State annulling a will duly pro- 
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bated in this State, could not affect the status of property of tne 
testator situate in Texas. Acklin vy. Paschal, 147. 


FRAUDULENT CONVEYANCE. 

1. A judgment creditor may either institute suit to have a convey- 
ance of laud by the debtor declared fraudulent and the land sub- 
jected to his execution, or he may cause an execution to be levied 
on the land frandulently conveyed by the debtor, and after pur- 
chasing at execution sale, he may then bring his suit to have the 
fraudulent conveyance set aside, and recover the land. Lynn v. Le 
Gierse, 138. 

2. When the judgment creditor becomes the purchaser at execu- 
tion sale, and brings suit against the judgment debtor and his ven- 
dee, to set aside the conveyance for fraud, if, under the pleadings 
and charge of the court, a general verdict, in favor of plaintiff, 
establishes, amongst other things, a fraudulent intent on the part 
of the debtor in making the conveyance, and that the vendee was 
affected with notice of that intent, such general verdict would be 
sufficient to authorize the cancellation of the conveyance made by 
the debtor, so far as the same might affect the plaintiff’s rights. Id. 

3. A purchaser cannot make a valid contract with one who sells 
to him under a power, when he has notice that the sale is fraudu- 
lent, and made for a different purpose from that for which the 
power was given, by which he will aid in the perpetration of a 
wrong done to another. Baldridge v. Scott, 178. 

4, See opinion for facts held sufficient to authorize the setting 
aside of a sale made by an executor for fraud. Jd. 

5. Where the pleadings of plaintiff show the legal title to the land 
sued for to be in one of several defendants, and that such title so 
held is for the benefit of one of the defendants, and the equitable 
powers of the court are invoked to cancel and annul such title, the 
beneficiary is a necessary party, and a decree will not be rendered 
without such party. Boles v. Linthicum, 220. 

6. Where the pleadings seek to cancel title deeds under which 
defendant is alleged to hold, the final judgment should conform to 
such pleadings; and in such case the ordinary judgment in trespass 
to try title would be error. Id. 

7. On a trial involving the title to a tract of land, which had 
passed from a party who had been discharged in bankruptcy, and 
the good faith of the transfer is drawn in question, evidence of such 
bankruptcy proceedings is admissible, as a fact, to be taken with 
others on that point. Smith v. Chenault, 455. 


GUARDIAN. 
1. In an action by a guardian where guardianship is denied, the 
record not showing that any attention was called to the absence 
of proof of guardianship, and no assignment of errors pointing to 
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GUARDIAN—continued. 
the defect, this court will consider the plea as waived. March v. 
Walker, 372. 
2. The court calls attention to the absence of appointment of a 
specia] guardian of minors who are plaintiffs. Jd. 


aiELR, RESPONSIBILITY OF. 

1. The responsibility of the heir for the debt or covenant of the 
anevitor, is to be measured, not by the amount of the ancestor’s 
estate which vested in him, but by the amount actually received. 
Yancy \. Batte, 46. 

2. AS common law, the liability of the heir did not exceed the 
lands iuenited. Jd. 

3. On the Jeath of either husband or wife, the debts and obliga- 
tions of the community are a charge on the common property, 
which must de satisfied, and it is only the remainder to which the 
survivor and ciuldren of the deceased are entitled. But, subject to 
this charge, the retaeinder vests in the survivor and the children of 
the deceased. Johnson v. Harrison, 257. 


WOMESTEAD. 

PRACTICE IN SUPREME COURT, 2. 

1. When the family have in Ixct removed from one house, or ** man- 
sion house,” and its adjoining lend, and taken up their permanent 
abode and place of residence in another house, upon a different place, 
if there be nothing connected with sach removal to indicate that it 
was temporary, and not permanent, the presumption exists, in sup- 
port of the title of one who has purenased the former homestead, 
that it was abandoned as a homestead. Woolfolk v. Ricketts, 28. 

2. When the object of a removal from a humestead is uncertain or 
equivocal, the cotemporaneous declarations of either husband or 
wife, if not inconsistent with, but calculatea to explain, the real 
import and purpose of such removal, would be entitled to much 
weight, especially if publicly made, and when in conformity with 
subsequent conduct. Jd. 

3. But where there is an open and palpable abandonment of one 
home and a removal to another, and where every action of both the 
husband and wife, for a series of nine or ten years, indicated that 
their removal was intended to be permanent, the mere declarations 
of the wife, as against a purchaser who had in good faith purchased 
and paid for the former home, that she did not intend to abandon 
it, cannot, with any reason, be claimed as outweighing the evidence 
of abandoument thus furnished by the acts of herself anc t usband, 
Id. 

4. B owned and occupied in a town a house, Wit. gaiae, lot, 
and other ordinary appendages of a homestead. He site:wards 
purchased eleven acres of land, separated from his house iot by 
intervening streets and lots owned by others, and distan; from 
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his house three or four hundred yards. The land thus purchased 
was cleared, fenced, and placed in cultivation: Held— 

1. That whether the eleven acres thus purchased was included 
in the town limits, or situated in the country, under the Con- 
stitution and laws in force in 1860, the fact that its use, either 
by its being cultivated or rented, contributed to the support of 
B’s family, did not make it a part of the homestead. 

2. Had it been a horse-lot or garden, used in connection with 
the residence as such appendages are commonly used in a town, 
its separation from the residence by a street would not divest 
it of its homestead character. Evans y. Womack, 230. 

5. A and his wife B owned, as husband and wife, three hundred 
and twenty acres of land, acquired during the marriage, on which 
was established their homestead. A conveyed the entire tract by 
a deed to which his wife B was not a party, and without her con- 
sent ; after which he removed from the land with his wife, and sep- 
arated from her. The parties were afterwards divorced by decree 
of court, but no judgment was rendered in that proceeding regard- 
ing the land. B afterwards sued in trespass the parties in posses- 
sion under the deed from her former husband : eld— 

1. That A’s deed conveyed to the purchaser title to all the 
land over two hundred acres—the amount of the homestead. 

2. It was not necessary to allege in the petition that the pur- 
chaser from the husband had notice of the rights of the wife. 

3. Though the District Court has authority, upon granting 
a divorce, to make a partition of the community property, yet, 
if this is not done, the divorced woman is not precluded from 
afterwards bringing a suit to recover her interest in the property. 

4, The fact that the homestead was upon the land at the time 
of the illegal sale by the husband, shielded and protected the 
wife’s community interest in the two hundred acres which con- 
stituted the homestead. 

5. The claim of B, in her petition, that she owned the entire 
three hundred and twenty acres, could not affect her right to 
recover so much of her community interest as was protected 
from sale by the homestead exemption. Whetstone v. Coffey, 
269. 

6. An equitable right to land occupied as a homestead is pro- 
tected from forced sale equally as if the legal title was had. Smith 
v. Chenault, 455. 

7. Occupation of a homestead, owned by one of the parties in a 
firm, for use in the partnership business, it not being inconsistent 
with use as homestead, will not affect the homestead exemption 
attached to the property before such use. Id. 

8. One member of a partnership, residing on a tract of land less 
than 200 acres, owned in common by the partnership, on the disso- 
iution of the firm cannot assert, from such occupancy, a homestead 
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right to the entire tract, as against creditors of the firm, or of the 
other members of the firm. Id. 

9. One cannct acquire homestead rights in land he does not own; 
ner can the owner of land withdraw it from liability to be sold under 
execution, by consenting to its oeccupany as homestead by another. 
Id. 

10. It was the intention of the framers of the Constitution of 
1869 to protect, in its homestead rights, a family composed of hus- 
band, wife, and children, and not a family composed of persons 
neither related by blood nor connected by marriage. JZoward vy. 
Marshall, 471. 

11. The ‘act defining the homestead and other property exempt 
from forced sale in this State ” (Paschal’s Dig., 6834, 6835) super- 
seded all former laws on the subject of exemptions. Jd. 

12. Since said act, there can be no homestead, save to the family. 
Id. 

13. Servants of a testator cannot take by devise a homestead as 
against creditors. Id. 

14, Additional legislation suggested on subject of homestead and 
exemptions. Id. 

15. A family consisting of a widower, his daughter, and a female 
relative, is dissolved by the marriage of the daughter, and a home- 
stead acquired by the widower at or after such dissolution of his 
family would not be exempt from forced sale. Whitehead vy. Nickel- 
son, 517. 

16. After such dissolution of his family, a widower cannot exempt 
his property from liability for his debts by voluntarily taking upon 
himself, for some temporary or indefinite period, the support or 
maintenance of persons having no legal claim upon him. Td. 

17. Nor does the mere temporary and indefinite union of persons 
in one household, directing their attention to a common object, con- 
stitute a family so as to exempt a homestead. Id, 

18, Nor will the hiring of servants, or the contributing to the 
support of persons permissively residing with a party, constitute a 
family. Id. 


IMPROVEMENTS IN GOOD FAITH. 

1. The statute authorizing the defendants to recover pay for their 
improvements (Paschal’s Dig., 5300) does not apply in cases where 
plaintiff recovers an undivided interest, as it would where the 
plaintiff recovers the entire tract of land. That statute was de- 
signed to protect the defendants from losing their improvements 
Without compensation, but does not entitle them to pay for their 
improvements while retaining them on partition of the land. 
Neither was the statute designed to give defendants the right to 
object that the land should be so divided, if practicable, as t< gir 
to them the part they had improved. Yancy v. Batte, 46. 
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2. That a defendant purchased land, knowing that his vendor 
held it under a deed from a married woman, defectively acknowl- 
edged, is not inconsistent with his good faith in such purchase ; 
and in such case it was error to exclude evidence of value of im- 
provements from the jury. Hill v. Spear, 583. 


INJUNCTION. 

1. An injunction in full foree and effect when the final judg- 
ment was rendered, from which an appeal is prosecuted, remains 
in force while the judgment is suspended or superseded by the 
appeal. Williams v. Pouns, 141. 

2. An injunction suspending sale of property claimed as home- 
stead, or as separate property of the wife, under a trust deed to 
secure promissory notes, will have the effect of suspending the 
statute of limitations as to the notes. Id. 

3. A general allegation, that an administrator, represented in a 
general way at a public sale of land claimed as belonging to the 
estate, that the estate had good title to the same, with nothing 
more alleged to show any deception intended or accomplished by 
the administrator, is not sufficient, in a petition by the purchaser, to 
authorize the issuance of an injunction to enjoin a sale of the land, 
under a trust deed, to satisfy the purchase-money notes. Walker v. 
Burks, 206. 

4. F brought suit by injunction to restrain an administrator from 
selling land under trust deed to satisfy a note held by the adminis- 
trator against F for the purchase-money; the note was described in 
F’s petition, and the facts of its execution stated. The adminis- 
trator, in his answer, prayed for judgment on the note. At the 
trial, the injunction was dissolved, and, the cause being submitted 
to the court, a judgment was rendered for the administrator on the 
note, though the same was not offered in evidence: Held, That it 
was unnecessary for the administrator to set out the note, or for- 
mally declare on it in his answer, or to offer it in evidence, and there 
was noerror. Id. 

5. B recovered against C, in 1873, a judgment in the District 
Court for $121.50. In 1875, an execution was issued on the judg- 
ment, and levied on C’s land, who brought suit by injunction to 
enjoin the sheriff from proceeding, on the ground that thé judgment 
was illegal and void, because the judge presiding was not in fact at 
the time a judge. In November, 1876, the judge dissolved the injunec- 
tion, and rendered judgment against C and his sureties on the 
injunction bond for $146.50, and costs, from which judgment C 
appealed. On a motion filed by B to dismiss the appeal for want 
of jurisdiction in the Distriet Court : Held— 

1. That the District Court had control over the final process 
issued from it to execute its judgment. 
2. Though the injunction was issued in a separate suit, dock- 
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eted, and tried as a distinct suit, it was in its nature an inci- 
dent to the suit in which the judgment was rendered, on which 
the supposed illegal process issued. 

3. The District Court had at the time jurisdiction to render 
judgment in the first suit on which the process issued; and the 
amount involved in a subsequent and incidental proceeding, to 
correct the irregularity, abuse, or illegality of the final process 
issued upon it, is immaterial ; and the fact of its being less than 
five hundred dollars cannot defeat the jurisdiction. Walker v. 
McMaster, 213. 

6. An injunction suit was brought against trustees, to enjoin the 
saie of trust property, alleging the payment of the debt for which 
the trust was made, and specifying, as an item iu the payment, an , 
agreement between plaintiff and the beneficiary of the trust, that a 
promissory note, indorsed by the maker of the trust deed to the 
beneficiary, was to be a credit upon the debt. ‘The evidence showed 
that the note was assigned only as collateral, and while it had been 
prosecuted to judgment, nothing had been realized. The court 
below allowed the amount of such note as a credit, until it should be 
accounted for, and enjoined the enforcement of the trust as to all 
but a small sum remaining due: Held, Error— 

1. The relief was granted upon facts not pleaded. 

2. The court intimates that the facts may not authorize the 
relief; not deciding that a creditor may not pursue both the 
trust and collaterals until his debt be satisfied. Morphy v. Gar- 
rett, 247. 

7. On an injunction to restrain an execution issued upon a dor- 
mant judgment, when the defendant in the injunction suit asks 
that his judgment be revived, it is proper that such action be taken, 
there being no reason against it shown. Trevino vy. Stillman, 561. 


INSURANCE. 

1, The principle, that equity will reform a written contract, where 
there has been an innocent omission or insertion of a material stipu- 
lation contrary to the intention of the parties, is as applicable toa 
policy of insurance as to any other form of contract. Insurance Co. 
vy. Lewis, 622. 

2. When the agent of an insurance company, to whom an appli- 
cant correctly stated the description of his property, makes a mis- 
take in reducing the application to writing, which is signed by the 
applicant, with a warranty of its correctness, and the mistaken de- 
scription is made a part of the policy, the act of the agent will 
operate as an estoppel to prevent the company from making the 
warranty available as a defense. Id. 

3. An applicant for a policy of insurance described his property 
as two-story frame buildings on lots 11, 14, and 15, in block number 
309. The evidence disclosed that applicant owned lots, correspond- 
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ing in number, on block number 609, on which were situated build- 
ings belonging to applicant, of the description given, while block 
number 309 was wholly unimproved : Held— 

1. That there was enough of the description which was true 
to correct the mistake fn the number of the block by construc- 
tion, if open to correction at all. 

2. The fact that the rules of the company prohibited it from 
taking a risk of over $3,000 on one block, and that amount had 
already been taken on other houses on block number 609, but 
in favor of a party who had forfeited his policy by removal 
before the mistake in the new policy was made, cannot vary the 
rule which would permit the mistake to be corrected. The 
materiality of the number of the block to the making of the 
contract of insurance was a question of fact for the jury. Jd. 

4. A charge which assumes that the insurance company will 
be regarded as waiving a misdescription in the application, of the 
property insured, on account of the fact that the president of the 
company ascertained the mistake and took no steps to cancel the 
policy, is error, in the absence of facts showing that the presi- 
dent had authority to bind the company in contracts of insurance. 
Id. ; 


INTERVENOR. 

An intervenor in a suit in which the defendant’s goods have been 
sequestered, and who seeks to have a portion of the proceeds of the 
sequestered property applied to the payment of a former judgment 
for intervenor, rendered in a Magistrate’s Court, must make the 
original defendant a party to proceedings in error. Peiser vy. Peti- 
colas, 483. 


JUDGMENT. 

1. The judgment as rendered in the District Court is an entirety 
as to all the parties against whom it is entered. It cannot be re- 
versed and remanded as to some of the parties, and affirmed as to 
the others. Jobinson v. Schmidt, 13. 

2. Where several parties defendants have distinct defenses, and 
go to trial jointly, and there is a joint verdict in their favor, error as 
to one affects the entire judgment; a reversal as to one, reverses as 
toall. Acklin v. Paschal, 147. 

3. Where the pleadings seek to cancel title deeds under which 
defendant is alleged to hol¢, the final judgment should conform to 
such pleadings; and in such case the ordinary judgment in trespass 
to try title would be error. Boles v. Linthicum, 220. 

4. A judgment founded upon service of citation upon two trustees, 
where there were ten, the presumption being as great that all have 
accepted and are competent to act as the two served, (there being 
no evidence of acceptance of the trust by any,) will not warrant the 
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seizure and sale of property not in the possession or under the 
immediate control of the trustees served with citation. Witherspoon’ 
v. 7. P. R. R. Co., 309. 

5. Though it is not necessary to render judgment against the 
securities on a cost bond, when judgment is rendered for the de- 
fendant, yet if judgment be rendered against the securitics, on 
error to the Supreme Court they would be proper parties to the 
writ. Cravens v. Wilson, 321. 

6. A judgment rendered in 1865 did not lose its lien on land, 
when execution was issued within a year after decision of the 
Supreme Court declaring the Stay law of 1866 unconstitutional, 
Notwithstanding that law was unconstitutional, its practical effect 
was to excuse a failure to have executions issued on judgments 
rendered in 1865 and 1866, within a year after their rendition. 
Cravens y. Wilson, 324. 

?. An intervenor claiming land improperly sold under an execu- 
tion against him, who in his prayer asking that the sheriffs ** deed 
to the defendant may be set aside, and for general relief,’ is enti- 
tled, upon a verdict finding the illegality of the sheriffs sale, toa 
recovery of the land, to a writ of possession, and to judgment for 
rents and profits, if there be any. Id. 

8. A judgment rendered without including in the entry the 
names of the parties plaintiff or defendant, but in the caption giv- 
ing the firm-names, and in the body of the judgment plaintiffs 
recover of defendants, no names being given, will support a sale 
under execution issued reciting the names of all the parties, when 
the deed made under such sale is collaterally attacked. . Smith v. 
Chenault, 455. 

9. As a general principle, the judgment or decree of a court of 
competent jurisdiction is not only final as to the matters actually 
determined thereby, but also upou all matters properly involved 
in the issue passed upon and determined by the court, and that all 
matters put in litigation by a previous suit, and which could have 
been adjudicated therein, are concluded by it; yet it cannot be so 
held, where the record clearly shows that the matter in question 
was not in fact passed upon by the court, or where, under the 
pleadings and verdict, it could not have been decided adversely to 
the party against whom the judgment is claimed to operate as res 
radjudicata. Teal vy. Terrell, 491. 

10. A judgment was affirmed February 14, 1873, by the Supreme 
Court. On July 21, 1873, the clerk made out a mandate in the 
case, which was held up because of a motion for rehearing. ‘The 
motion was overruled October 14, 1873, and the term at which the 
judgment was affirmed ended by adjournment November 28, 1873. 
Execution was issued in the court below October 21, 1874. On ap- 
plication to enjoin the execution on the ground that the judgmeat 
was dormant: Held— 

43 
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1. From these facts, there is no presumption tlat a mandate 
was issued before the adjournment of the term of the Supreme 
Court at which the action was had. 

2. Prima facie, the judgment had not lost its vasidity, the 
execution having issued within twelve months of the adjourn- 
ment of the court in which the judgment of affirmance was 
rendered, and within twelve months from the filing of the 
mandate, allowing a reasonable time, after the action of the 
court upon the motion for rehearing, within which to file the 
mandate. 

3. The law does not require the clerk to issue the mandate 
until the payment of his costs; nor, in the usual course of busi- 
ness, until the close of the term. 

4. Until the end of the term, the judgments of this court are 
within its control, and liable to be set aside, even after a motion 
for rehearing has been overruled. Trevino vy. Stillman. 561. 

11, On an injunction to restrain an execution issued upon a dor- 
mant judgment, when the defendant in the injunction suit asks that 
his judgment be revived, it is proper that such action be taken, 
there being no reason against it shown. Id. 

12. The judgments of the Supreme Court are not open to question 
or discussion, but are binding and conclusive upon the District 
Court, in the cases in which they are pronounced. Kendall v. 
Mather, 585. 

13. Where the Supreme Court has refused to annul a judgment of 
the District Court, brought before it on an appeal from a decree per- 
petuating an injunction restraining its collection, the District Court 
is bound by the judgment of the Supreme Court, and cannot reopen 
the questions relied on to avoid the judgment, nor continue the 
injunction so condemned. Td. 

14. The withdrawal of his pleas by a defendant is an implied 
confession of judgment, having reference to the cause of action 
stated in the petition; but if the judgment should, in such cases, be 
rendered for a larger amount than is warranted by the cause of action 
stated, such error would not be cured by the implied confession re- 
sulting from a withdrawal of the answer. Janson v. Bank of Re- 
public, 599. 

15. No implied confession of judgment can result from a with- 
drawal of the answer, if, before its abandonment, exceptions to the 
petition had been insisted on by defendant, which were overruled. 
The error in overruling the exceptions could be considered on ap- 
peal. Id. 
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TCIUMENT BY DEFAULT. 
1. Judgment final by default against one of several defendants, 
cannot be entered until the disposition of the case as to the others. 
Boles v. Linthicum, 220. 
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2. A judgment by default establishes, as against the party in 
default, the facts properly alleged by the plaintiff, and, when tha 
ease is ready for final disposition, authorizes the entry against him 
of such judgment as the facts alleged may warrant. Id. 

3. The interlocutory judgment by default only deprives the de- 
fendant of the privilege of filing an answer, which otherwise he 
might do at any time prior to the call of the case for trial or final 
disposition. Id. 


JUDGMENT CREDITOR. 

A judgment creditor may either institute suit to have a convey- 
ance of land by the debtor declared fraudulent and the land sub- 
jected to his execution, or he may cause an execution to be levied on 
the land fraudulently conveyed by the debtor, and after purchasing 
at execution sale, he may then bring his suit to have the fraudulent 
conveyance set aside, and recover the land. Lynn v. Le Gierse, 138. 


JUDGMENT LIEN. 

DORMANT JUDGMENT. 

JUDGMENT. 

1. A judgement rendered in 1865 did not lose its lien on land, when 
execution was issued within a year after decision of the Supreme 
Court declaring the Stay law of 1866 unconstitutional. Notwith- 
standing that law was unconstitutional, its practical effect was to 
excuse a failure to have executions issued on judgments rendered in 
1865 and 1866, within a year after their rendition. Cravens y. Wil- 
son, 324. 


2. Though the levy of an execution on personal property is, as a 
general rule, prima-facie evidence of satisfaction of the execution, 
this presumption does not arise when possession of the property 
remains with the defendant in execution. Jd. 


JUDICIAL KNOWLEDGE. 
CONFEDERATE MONEY, 1. 
The Supreme Court can know who is the county judge of a par- 
ticular county, only when his official acts come in review before it, 
and not apart therefrom. Lane v. Doak, 227 


JURISDICTION, 

SHERIFF, 2, 3. 

1. Under the Probate Act of 1848, (Paschal’s Dig., art. 1319,) a 
petition was not essential to give the court jurisdiction to order the 
sale of land for the payment of debts; and when no petition asking 
a sale is found among the papers pertaining to the estate on file, 
it will be presumed that it had been lost, rather than that it had 
never been filed. Hurley vy. Barnard, 83. 

2. The fact that an administrator, under said Probate Act, waived 
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a copy of citation, and accepted service in proceedings seeking the 
sale of land belonging to the estate for the payment of debts, will 
not authorize the conclusion that the court was on that account 
without jurisdiction to order the land sold. Jd. 

3. Since the adoption of the Constitution of 1876, the District 
Courts have no power to try causes pending therein, which, by the 
Constitution, are within the exclusive jurisdiction of justices of the 
peace. Hardeman vy. Morgan, 103. 

4. The right to reconvene, in attachment suits for damages, is 
limited by the jurisdiction of the court in which the plaintiff's suit 
is brought, or where it is legally pending when the defendant asserts 
his demand. Id. 

5. A defendant in attachment cannot, after the adoption of the 
Constitution of 1876, by reeonvening, confer jurisdiction upon the 
District Court, in a case which, by the Constitution, is placed with- 
in the exclusive jurisdiction of a justice of the peace. Jd. 

6G. The act of 1870, (Paschal’s Dig., art. 7638,) authorizing suits to 
be brought in the District Court of Travis county, on the official 
bonds of defaulting sheriffs, furnishes a cumulative remedy, and 
does not confer on that county exclusive jurisdiction in such cases, 
The county in which a defaulting sheriff has his residence had, 
under Paschal’s Dig., art. 1423, concurrent jurisdiction in suits on 
his official bond. Swan yv. The State, 120. 

7. The Constitution does not confer on the District Court appel- 
late or supervisory powers over the County Courts, except in mat- 
ters of probate and guardianship. Blythe v. Deaton, 198. 

8. In ordinary civil suits, involving amounts within their respect- 
ive jurisdictions, the District and County Courts are alike independ- 
ent each of the other, and their respective judgments can only be 
reviewed or relieved against in the same court where rendered, or 
by a resort to the proper appellate tribunal. Jd. 

9. When a suit was pending in the District Court for an amount 
over two hundred dollars, and less than five hundred dollars, on the 
18th April, 1876, it was the duty of the District Court to transfer it 
to the County Court; and if the District Court has neglected this 
duty, whatever judgment it may render will be reversed, and the 
cause remanded, because of a want of jurisdiction. Lane vy. Doak, 
227. 

10. The Constitution of 1876 does not confer on the District 
Courts the power to entertain appeals from any other court than 
the County Court in cases of administration and guardianship; (art. 
B, sec. 8;) nor does the present Constitution, as did that of 1869, 
give to the District Court ‘*a general superintendence and control 
over inferior tribunals,’ which might have been exercised, by legis- 
lative direction, by some writ issued from the District Court. z- 
parte Towles, 413. 

11. It is not competent for the District Court, under its present 
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organization, to entertain an appeal by force of, and in the mar- 
ner prescribed by, the act of 1875, relating to the removal of county- 
seats. Id. 

12, An ex-parte proceeding in the District Court, by a voter who 
invokes its jurisdiction, to review the proceedings of the Commis- 
sioner’s Court in passing upon a contested elected for the location 
of the county-seat of his county, is wanting in all the attributes of 
a case or suit cognizable in the District Court. Such a proceeding 
has neither subject-matter nor parties conformable to its jurisdic- 
tion, Id. 

13. The judgments of the Supreme Court are not open to question 
or discussion, but are binding and conclusive upon the District Court, 
in the cases in which they are pronounced. Kendall v. Mather, 
585. 

14. Where the Supreme Court has refused to annul a judgment of 
the District Court, brought vefore it on an appeal from a decree per- 
petuating an injunction restraining its collection, the District Court 
is bound by the judgment of the Supreme Court, and cannot reopen 
the questions relied on to avoid the judgment, nor continue the in« 
junction so condemned. Id. 

15. The Supreme Court having held a judgment of the District 
Court not to be a nullity, the District Court is concluded thereby, 
and cannot entertain further litigation upon the grounds relied on 
to annul such judgment. Id. 

16. Where the District Court had jurisdiction uf the parties and 
of the subject-matter, a judgment granting relicf not prayed for is 
not a nullity. Jd. 


JURY. 
VERDICT, 1, 2, 3. 


JUSTICES OF THE PEACE, THEIR JURISDICTION. 

1. An appeal was taken to the District Court from an order, wade 
by a justice of the peace, dismissing a cause, February 5, 1872; exe 
ceptions were taken to the apgeal, anu, after the present Constitu- 
tion was adopted, the case was transferred to the County Court, in 
which judgment was rendered fora sum less than $200: IZeld, That 
the District Court had no jurisdiction to enjoin a sale under such 
judgment in the County Court. Blythe v. Deaton, 198, 

2. The jurisdiction of a justice of the peace is determinable, on’ a 
moneyed demand, by the amount of principal debt due when the 
suit is brought. (Const. of 1875, article 5, sec. 19; Acts of 1876, 
page 154.) If the amount actually dne be less than two hundred 
dollars, however small the deficiency necessary to make the amount, 
the suit, if brought in the District Court, should have been trans 
ferred to a Justice’s Court, under the laws in force. Clark v. 
Brewn, 212. 
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LAND. . 
ALIEN. PAROL SALE OF LAND. 
COMMUNITY PROPERTY. PLEADING. 
DEED. PRE-EMPTION. 
HOMESTEAD. TRESPASS TO TRY TITLE. 
LIMITATION. VENDOR'S LIEN. 


LAPSED LEGACIES. 

Upon the dissolution of a corporation to which lands were devised, 
the lands revert to the heirs of the testator, and the party taking 
holds subject to the debts, if any, of the corporation, and subject to 
such defeuses as existed against the corporation at the time of its 
dissolution. Acklin v. Paschal, 147. 


LIEW. 
VENDOR’S LIEN. 


LIMITATION. 

1. In an action of trespass to try title to land claimed as a locative 
interest by the plaintiff, it is error to instruct the jury, that if the 
contract for the location of the certificate which appropriated the land 
was made more than ten years before the institution of the suit, to 
find for defendant. Even should the suit be regarded as an action 
for specific performance, the plaintiff’s right to equitable relief would 
depend, not on the date of the contract, but upon the lapse of time 
after the cause of action accrued. MeKin vy. Williams, 89. 

2. When ten years have elapsed since the plaintiff should have sued 
to enforce an agreement for the conveyance of land, equitable relief 
will not be granted, without some excuse for the delay. Even after 
the lapse of ten years, there is no fixed rule prohibiting relief, if the 
circumstances of the case sufficiently account for and excuse the 
delay. Id. 

3. See case for facts which authorize the action of trespass to try 
title against a tenant holding over. Andrews vy. Parker, 95. 

4. When the plaintiff’s title, as alleged, consists of a number of 
facts establishing a continued possession and claim under a color of 
title, with defined boundaries, for ten years, it is not error for the 
court to enumerate in the charge the various facts thus alleged, and 
instruct the jury to find for the plaintiffs, if they had been proved. 
Such a charge is not liable to the objection of being a charge on the 
weight of evidence. Id. 

5. See facts which authorize a recovery under the statute of limi- 
tations of ten years, by possession under color of title, with defined 
boundaries. Jd, 

6. An injunction suspending sale of property claimed as home- 
stead, or as separate. property of the wife, under a trust deed to 
secure promissory notes, will have the effect of suspending the stat- 
ute of limitations as to the notes. Williams v. Pouns, 141. 
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LIMITATION—continued. 

7. A deed for an undivided interest in a tract of land will not, 
under the five years’ statute of limitation, protect the grantee be- 
yond the interest it purports to convey. Acklin y. Paschal, 147. 

8. Upon a partition in which improvements occupied and held are 
allotted to one of the parties to the partition, the possession is thereby 
limited to the partition including such tenements. Id. 

9. A guardian of children may bring such suit under the act of 
February 2, 1860, although over three months had elapsed after the 
act or omission. March vy. Walker, 372. 

10. An unauthorized conveyance, by the suryiving husband, of 
community property, after the death of the wife, does not convey 
title, or color of title, to the interest therein vested in her heirs; 
and as to such interest, such conyeyance will not support a defense 
of limitation of three years. Veramendi y. Hutchins, 531. 

11. A contract between parties whose title deeds are of record, 
providing for placing tenants upon their land, in order to perfect- 
ing title by five years’ limitation, is not illegal. Nor were they re- 
quired to place on record their contract with their tenants so holding 
possession. Jd. 

12. Where a petition was filed, and several years elapsed before 
citations were issued, limitation runs to the issuance of citation, and 
is not stopped by the filing of the petition. Id. 

13. Application was made by an administrator de bonis non, in 
the Probate Court, for an order of sale enforcing the vendor’s lien 
for the payment of a claim allowed and approved during a former 
administration, and which at the time of its approval was owned by 
a firm, one of the members of which was surety on the bond of the 
administrator who had allowed the claim. The widow and children 
resisted the application, alleging that the first administrator had 
squandered the property of the estate, was insolvent, and was owing 
the estate; that the claim was assigned to the pluintiff with full 
knowledge of all the facts ; also pleading limitation of three and five 
years; that the land was the homestead of the family, &c.: Held, 
That the plea of adverse possession is not applicable to a moneyed 
demand. Ball v. Hill, 634. 


LIS PENDENS. 

1. Where it is in issue, whether a suit be pending for the recovery 
of land, to negative the existence of such suit, the record of it, with 
order of dismissal, is evidence, but not of any fact appearing in the 
record. Burks y. Watson, 107. 

2. Where a petition was filed, and several years elapsed before cita- 
tions were issued, limitation runs to the issuance of citation, an¢ is not 
stopped by the filing of the petition. Veramendi v. Hutchins, 531. 


LOCATIVE INTEREST. 
LIMITATION, 1, 2. 





$80 


MANDATE. 
DORMANT JUDGMENT. 


MARITAL RIGHTS. 

COMMUNITY PROPERTY. 

SEPARATE PROPERTY. 

1. ‘The power of the surviving husband to sell community prop- 
erty, for the purpose of paying community debts, has been recog- 
nized by repeated decisions, and it was not affected by the act of 
1856, (Paschal’s Dig., art. 4636,) amendatory of the marital-rights 
act, which enabled the survivor of the community to control and 
dispose of the community estate by filing an inventory and appraise- 
ment thereof. Wenar v. Stenzel, 484. 

2. There is no rule of law which requires the surviving husband 
to exhaust the personalty before selling land belonging to the com- 
munity estate, for the purpose of discharging community debts. Jd. 

3. It is believed to be a doctrine thoroughly incorporated into our 
legal system, that the interest of the husband and wife in commu- 
nity property is equal, and that it is immaterial whether the grant 
or deed thereto be in the name of the husband or wife separately, 
or to them jointly. Veramendi v. Hutchins, 531. 

4. After the death of the wife, the husband cannot, by deed or 
bond, convey title, or color of title, to the interest of his deceased 


wife in the community property, unless empowered to sell or con- 
vey, by reason of community debts or obligations. Jd. 


MARRIED WOMEN. 

LIMITATION. 

COMMUNITY. PROPERTY. 

1. A married woman, in the absence of fraud, or of knowledge 
therecf on the part of the beneficiaries in a trust deed, given ona 
bona-fide consideration, cannot impeach the certificate of the officer 
taking her privy acknowledgment. Williams y. Pouns, 141. 

2. The deed of a married woman is not complete, so as to convey 
title to land, without the certificate of privy acknowledgment pre- 
scribed by the statute; and its absence cannot be supplied by parol 
evidence. Looney v. Adamson, 619. 


MEASURE OF DAMAGES. 

DAMAGES, 

1. The liability under the statute (Paschal’s Dig., 3796) for failure 
by a sheriff to make a levy, being prima facie the full amount 
of the judgment, interest, and costs, may be limited by evidence 
showing that only a less sum could have been realized by a levy. 
Robinson v. Schmidt, 13. 

2. The measure of damages on a breacn of warranty of title to 
land, where the purchaser has voluntarily removed the incumbrance, 
or acquired the paramount title, is limited to the amount reasonably 
paid for that purpose. McClelland v. Moore, 355. 








MENTAL WEAKNESS. 
EVIDENCE. 
Witt, 4. 


MISTAKE. 

1. An applicant for a policy of insurance described his property 
as two-story frame buildings on lots 11, 14, and 15, in block num- 
ber 309. ‘The evidence disclosed that applicant owned lots, corre- 
sponding in number, on block number 609, on which were situated 
buildings belonging to applicant, of the description given, while 
block number 309 was wholly unimproved: Held— 

1. That there was enough of the description which was true 
to correct the mistake in the number of the block by construc- 
tion, if open to correction at all. 

2. The fact that the rules of the company prohibited it from 
taking a risk of over $3,000 on one block, and that amount had 
already been taken on other houses on block number 609, but in 
favor of a party who had forfeited his policy by removal before 
the mistake in the new policy was made, cannot vary the rule 
which would permit the mistake to be corrected. The matcrial- 
ity of the number of the block to the making of the contract of 
insurance was a question of fact for the jury. Insurance Co. v. 
Lewis, 622. 


2. A charge which assumes that the insurance company will be 
regarded as waiving a misdescription in the application, of the 
property insured, on account of the fact that the president of the 
company ascertained the mistake and took no steps to cancel the 
policy, is error, in the absence of facts showing that the president 
had authority to bind the company in contracts of insurance. Id, 


MORTGAGE. 
1. A purchaser from a mortgagor may recover the land mort- 
aged, in trespass to try title, against parties holding under a fore- 
closure sale to which the plaintiff was not a party. Such foreclo- 
sure proceedings do not affect the right of a purchaser froia the 
mortgagor prior to the suit for foreclosure, and not made a party to 
such suit. Morrow y. Morgan, 304. 

2. A mortgage containing a clause that the mortgagor shal’ have 
possession, without paying rent, of the mortgaged property until 
a fixed date, is not to be construed thereby to confer the right of pos- 
session thereafter to the mortgagee. Id. 


MOTION. 

REHEARING. 

1. A motion may be properly entertained in the court wnere judg- 
ment was rendered against a sheriff for not executing process issued 
under the judgment, though the sheriff may reside in another county. 
Robinson v. Schmidt, 13. 
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MOTION—continued. 

2. A motion against a sheriff, without mentioning his name, and 
desiguating him only as ‘*the sheriff of Brazoria county,” having 
for its object the correction of irregular proceedings under a judg- 
ment, by the sheriff of that county, cannot be entertained as an ori- 
ginal proceeding, there being no proper party defendant. Weems 
v. Sheriff of Brazoria Oounty, 481. 


MOTION TO ADVANCE. 
NEW RULES. 


NEW CAUSE OF ACTION. 
AMENDMENT. 


NEW RULES. 

1. ** The power to make rules and regulations’ conferred upon 
the Supreme Court by the Constitution of 1876, for the express 
purpose of regulating the proceedings and expediting the business 
in the courts, must have designed more than the making of a few 
short rules of court, such as had formerly been made. Texas Land 
Co. v. Williams, 602. 

2. The rules of the District Court and of the Supreme Court, lately 
adopted, are shaped with reference to each other, and are designed 
to establish a counected system of judicial procedure, from the 
petition filed in the District or County Court, to the final judgment 
in the Supreme Court or Court of Appeals. Jd. 

3. The rules are also designed to require the parties, through 
their counsel, to assume the responsibility of selecting the material 
questions at issue, as presented in the record, and to present them 
by their briefs in such way as to exhibit them plainly to the court, 
and as will require the counsel to meet each other understandingly 
in the consideration and discussion of the same questions. Jd. 

4, This court will require a substantial cotnpliance with rules 29, 
30, 31, 36, and 40, before granting a motion to set aside a submis- 
sion and to advance acase. Id. 

5. Rules 56, 57, 58, and 59, providing for setting aside cases al- 
ready submitted, and advancing them on the docket, discussed, illus- 
trated, and explained. Id. 

6. The main object of the brief, as provided for under the new 
rules, is to get something definite—capable of being understood 
alike by the court and by both parties—to found an argument upon. 
Id. 

7. Under the new rules, the brief is a mere statement of the 
points or propositions relied upon to reverse or affirm the judgment, 
the matters in the record pertinent to sustain or rebut these points, 
and a reference to the authorities relied upon by the parties. Haley 
v. Davidson, 615. 

8. Hach point must refer to and show under which assignment 
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NEW RULES—continued. 
of error presented, and must present c.early and tersely a single 
proposition. Jd. 

9. When a proposition is presented for the reversal of the judg- 
ment, the first inquiry for the court is to ascertain whether the mat- 
ters in the record warrant and justify it. To enable the court to 
determine this, the statement must show what is in the record bear- 
ing upon the proposition. Jd. 

10. If the statement is contradicted by the appellee, he must make 
his counter-statement of matters in the record in reference to the 
same point. Jd. 

11. The statement and counter-statement must not be made by 
copying, but by stating substantially what the record contains, with 
reference to the pages of the record. Id. 


NEW TRIAL. 

1. It has long been settled, that a bill for a new trial must show 
sufficient matter to have entitled the party to a new trial, if applied 
for during the term, and a sufficient legal excuse for not having 
then made his application. Bryorly vy. Clark, 345. 

2. It seems clear, on principle and authority, that if it were still 
in a party’s power to move for a new trial in the court that tried the 
cause, he could only be justified, if at all, in resorting to a separate 
suit, in the nature of a bill in equity, by showing that under the cir- 
cumstances the remedy by motion was inadequate or uncertain. Id. 

3. The judgments of a court are under its control during the 
term at which rendered, and a second motion for new trial may be 
allowed. That one motion for a new trial has been overruled, is 
not a sufficient reason for resorting to a new suit, instead of filing 
a second motion, setting up the same matters relied on in such new 
suit. Id. 


NOTARY PUBLIC. 
It seems that a record would not be rendered invalid as notice, by 
showing that the deed was acknowledged before a notary public 
outside of his county. Peterson vy. Lowry, 408. 


NOTE PAYABLE ON CONTINGENCY. 

A note payable on contingency, that lands, for which it is in part 
payment, should be recovered by the payee of the note, becomes 
payable upon the surrender of the land by the adverse claimant; 
and it does not affect the note, either as to its validity or its securi- 
ties, that it was assigned to the adverse claimant in consideration of 
its release. Burks vy. Watson, 107. 


NOTICE. 
REGISTRATION. 
1. If a fact is recited in a deed through which a party claims title 
to !and, he is held to have notice of that fact. Willis v. Gay, 463. 
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NOTICE—continued. 

2. The recital in a deed that the consideration was “secured to 
be paid to us [the grantors] by the’’ grantee, conveys the intelli- 
gence, to any one who might inspect it, that the money was not 
paid down for the land, and that it was secured by the grantee to 
be paid at some future time; which facts are sufficient to excite in- 
quiry which, if followed to its proper source, would lead to full 
notice. Id. 


NULLITY. 

1. Where the District Court had jurisdiction of the parties and of 
the subject-matter, a judgment granting relief not prayed for is 
nota nullity. Kendall v. Mather, 585. 

2. The Supreme Court having held a judgment of the District 
Court not to be a nullity, the District Court is concluded thereby, 
and cannot entertain further litigation upon the grounds relied on 
to annul such judgment. Id. 


PAROL CONTRACT FOR SALE OF LAND. 
1. See discussion of principles governing suits to enforce parol 
contracts for sale of land. Edwards vy. Norton, 291. 
2. The unsupported oath of the plaintiff to a parol contract for 
the sale of land, will not warrant a decree for specific performance. 


Id. 
3. Work and labor by plaintiff done upon land cannot be consid- 
ered as a2 payment made to the defendant in an action to enforce a 


parol sale of the land upon which the work and labor were expend- ‘ 
ed. Id. 


¥, RTIES. 

1. In a suit to enforce the vendor’s lien, the defendant cannot 
bring in his own vendee as a party defendant, if resistance be made 
by the plaintiff. Wood v. Loughmiller, 203. 

2. Where the pleadings of plaintiff show the legal title to the 
land sued for to be in one of several defendants, and that such title 
so held is for the benefit of one of the defendants, and the equitable 
powers of the court are invoked to cancel and annul such title, the 
beneficiary is a necessary party, and a decree will not be rendered 
without such party. Boles v. Linthicum, 220. 

3. A purchaser from a mortgagor may recover the land mort- 
gaged, in trespass to try title, against parties holdiig under a fore- 
closure sale to which the plaintiff was not a party. Such foreclosure 
proceedings do not affect the right of a purchaser from the mort- 
gagor prior to the suit for foreclosure, and not made a party to such 
suit. Morrow v. Morgan, 304. 

4. In a motion filed as an original proceeding against one who, as 
sheriff, is alleged to have improperly sold land, uuder a judgment 
in favor of the party making the motion, and which seeks to correct 
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PARTIES—continued. 
the sheriff ’s deed, so that it shall convey a jiarger estate, the defend- 
ant in the original suit is a necessary party ; and he is also a neces- 
sary party in the appeal bond, when the maker of the motion ap- 
peals from a judgment overruling the motion. Weems y. Sheriff of 
Brazoria County, 481. 

5. An intervenor ina suit in which the defendant’s goods have 
been sequestered, and who seeks to have a portion of the proceeds 
of the sequestered property applied to the payment of a former 
judgment for intervenor, rendered in a Magistrate’s Court, must 
make the original defendant a party to proceedings in error. Peiser 
v. Peticolas, 483. 

G. An alleged joint title, in trespass to try title, is not supported 
by titles in severalty to the individuals constituting the plaintiffs. 
Teal v. Terrell, 491. 

7. The original petition alleged that the account was made with 
Cyrus and J, W. Thompson, doing business under the firm-name of 
A. B. Thompson & Co. An amendment was made, alleging that 
the same account was made with A. B. Thompson, Cyrus Thomp- 
son, and J. W. Thompson, doing business under the firm-name of 
A. B. Thompson & Co., and that the account was made with 
them, alleging the death of A. B. Thompson before the institution 
of the suit: Weld, That such change of the description of parties 
cannot be said to constitute a new cause ofgiction. Thompson v. 
Swearengin, 555, 

8. Plea setting up that defendant holds by purchase of a vendee 
of plaintiffs, and asking a moneyed judgment against plaintiffs in 
event of their recovery of land sued for. The conveyance from 
plaintiff, a married woman, was not duly executed by privy examin- 
ation, &., and excluded: Held— 

1. On excluding the deed from plaintiff, the remaining testi- 
mony became irrelevant. 

2. That the plaintiff’s vendor was a necessary party to relief 
for purchase-money paid, &c. Andrews vy. Spear, 567. 


PARTITION. 
Upon a partition, in which improvements occupied and held are 
allotted to one of the parties to the partition, the possession is there- 
by limited to the partition including such tenements. Acklin v. 
Paschal, 147. 


PARTNERSIIP. 


See case for facts held sufficient as evidence of a partnership. 
Brinkley vy. Harkins, 225, 


PATENT. 
1. Where both parties claim under patents regularly issued, and 
under locations and surveys legally made and returned to the land 
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PATENT—continued. 
office, the initial proposition in the consideration of such case is to 
ascertain which claim first attached to the land. O’Neal v. Man- 
ning, 403. 

2. The only effect of plaintiff having patent of elcer date, is to 
throw upon defendant the burden of proving that his title attached 
at an earlier date than that of plaintiff. Such proof being made, it 
then devolved on plaintiff to show an abandonment, so as to make 
the land vacant at the location of the junior title. Jd. 


PLEADING. 

PARTIES. 

1. A brought suit against B and wife on a promissory note secured 
by deed of trust on land, and, the trustee being dead, prayed the 
court to appoint a trustee to execute the trust, and for judgment on 
the note. Defendants, after a general denial, pleaded that the prop- 
erty conveyed in trust was a homestead when their deed was made, 
and that it still remained such; to which plea the court overruled 
exceptions filed by plaintiff. A judgment was rendered for plain- 
tiff, for the amount of the note; but neither in it nor in the charge, 
nor verdict, was any reference made to the trust; and the case was 
appealed, without statement of facts or bills of exception. In the 
judgment, the following recitation occurs: *‘ And now come the 


parties by their attorney; and thereupon the court refused to ap- 
point a trustee ; to which ruling of the court plaintiff excepts, and 
gives notice of appeal. Thereupon eame a jury,”’ &c.: LHeld— 

1. The record failing to show that an issue had been settled, 
upon which the rights of the plaintiff to have a trustee appoint- 
ed depended, there was no error in the court failing to appoint 
one. 


2. The plea setting up homestead rights will not be consid- 
ered by the court, because, whether right or wrong, since it was 
waived or not relied on by either party at the trial, it became an 
immaterial issue. 

3. Facts cannot be regarded as established when not incor- 
porated in the record, so as to enable the court to revise them 
as substantive parts of it. 

4, The Supreme Court will not decide upon questions arising 
upon an issue made by a plea, which plea, upon exceptions, is 
sustained, when the issue thus made is waived upon the trial, 
and not passed on by the jury. J’reeman vy. Moloney, 22. 

2. In passing upon the sufficiency of the petition, under genera: 
exceptions, it must be held by the court that everything is alleged 
properly which is embraced in the allegations made, upon a reason- 
able construction of their import, as aided or explained by that 
which appears in exhibits pertinent to the issues made. Durks v. 
Watson, 107. 

2. The use and purpose of an exhibit is to set forth, in detail, 
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PLEADING—continued. 
that which is alleged in more general terms, or to embody in the 
record such facts as will, in legal effect, amount to the facts as 
alleged in the petition, or to aid the allegations in fixing more accu- 
rately and definitely their import; but not to supply the omission 
or allegations necessary to present a good cause of action. Id. 

4. B brought suit against the heirs of D to recover land which 
he alleged D had purchased with money placed in his hands for 
that purpose, by B; the title was taken in D’s name, though the 
petition alleged that D had promised to convey the land to B, and 
hed died before doing so. To this a general denial was pleaded. 
The evidence showed that the purchase was made by D, with funds 
accruing from a partnership enterprise between B and D, and no 
settlement was shown, nor was the value of the land shown on the 
trial: Held, Since the evidence developed a case entirely different 
from that made in the pleading, judgment should have been render- 
ed for the defendant. Brinkley v. Harkins, 225. 

5. In trespass to try title, a petition which alleges title and seizin 
in the plaintiff on the 18th of January, 1873, and ouster by defend- 
ant on the 12th of March, 1875, is not on that account defective, on 
general exception. Evans vy. Womack, 230. 

6. The petition, in trespass to try title, is not that character of 
pleading which is required to be ‘“*certain, to a certain intent, in 
every particular,’ as those terms are understood at common law. Jd. 

7. A general allegation, that an administrator, represented ina 
general way at a publie sale of land claimed as belonging to the 
estate, that the estate had good title to the same, with nothing more 
alleged to show any deception intended or accomplished by the 
administrator, is not sufficient, in a petition by the purchaser, to 
authorize the issuance of an injunction to enjoin a sale of the land, 
under a trust deed, to satisfy the purchase-money notes. Waik« 
v. Burks, 206. 

8. Au answer resisting a suit for the possession of negotiabs 
notes in possession of defendant, on the ground that they are neid 
as collateral security, should show the amount of the debt secured 
by them. Huyler vy. Dahoney, 234. 

9. In an action to rescind a contract, a proffer to perform, made 
in defense, should show an ability to comply, or a reasonable pros- 
pect of being able to doso. Hart y. Bullion, 278. 

10. An offer to make deeds to lands by a party in whom it appears 
the title thereto is not vested, is not a defense to an action to rescind 
a contract for the failure of the defendant to ‘*‘ make a good and suf- 
ficient title’? ; which stipulation formed part of the contract sought 
to be rescinded, and the failure of title is alleged as the reason for 
rescission. Jd, 

11. An intervenor claiming land improperly sold under an execu 
tion against him, who in his prayer asking that the sheriff's ** dee: 
to the defendant may be set aside, and for general relief,”’ is entitle< 








































a aceyed 











688 INDEX. 


PLEADING—continued. 


upon a verdict finding the illegality of the sheriff’s sale, toa recovery 
of the land, to a writ of possession, and to judgment for rents and 
profits, if there be any. Cravens vy. Wilson, 324. 

12. In a suit by minor children for damages under said ac., the 
objection that the petition failed to allege that there were no surviv- 
ing parents or widow, is not available under a general exception to 
the petition. arch vy. Walker, 372. 

13. A motion against a sheriff, without mentioning his name, and 
designating him only as ** the sheriff of Brazoria county,’ having for 
its object the correction of irregular proceedings under a judgment, 
by the sheriff of that county, cannot be entertained as an original 
proceeding, there being no proper party defendant. Weems vy. Sher- 
iff of Brazoria County, 481. 

14, The original petition upon a rejected account against an ad- 
ministrator contained the value of each item in both coin and cur- 
rency. Anamendment setting out the same items, with value of each 
item in coin or currency, according as it was in fact made, is not a 
new cause of action, nor subject to exception because not presented 
to the administrator. Thompson vy. Swearengin, 555. 

15. In a suit on a promissory note, if there be no breach for non- 
payment alleged in the petition, that defect will, on appeal, be re- 
garded as waived, and cured by a withdrawal, at the trial, of gen- 
eral denial and general exceptions filed by defendant, when a judg- 
nent nihil dicit has been rendered for the amount of the note. Jan- 
son v. Bank of Republic, 599. 


POWER. 


PRESUMPTION. 


PRACTICE. 


JUDGMENT. 

PRACTICE IN DISTRICT COURT. 

PRACTICE IN SUPREME COURT, 2. 

1. A motion may be properly entertained in the court where judg- 
ment was rendered against a sheriff for not executing process issued 
under the judgment, though the sheriff may reside in another county. 
Robinson v. Schmidt, 13. 

2. The liability under the statute (Paschal’s Dig., 3796) for failure 
by a sheriff to make a levy, being prima facie the full amount of the 
judgment, interest, and costs, may be limited by evidence showing 
that only a less sum could have been realized by a levy. Id. 

3. In the record of a cause pending on error, and attached to 
what purported to be a statement of facts, was the following agree- 
ment, signed by the counsel for plaintiff and defendant, viz.: ** It is 
hereby agreed that this statement of facts in this case may be filed 
asa part of the record in this case, and may be so treated and con- 
sidered by the Supreme Court, without the approval of the presiding 
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judge who tried the cause”; Held, That such an agreement cannot 
supersede the necessity of the approval of the presiding judge, so as 
to entitle the agreed statement to be regarded and treated as would 
a statement of facts, made out and certified to in accordance with 
the statute. (Paschal’s Dig., 1490.) Johnson vy. Blount, 38. 

4, The plaintiff below brought suit February, 1871, upon a note for 
two thousand dollars, executed March, 1863, and due twelve months 
after date. The defendant pleaded that the note was given for a 
slave, and that it was intended by the parties to be paid in Confed- 
erate currency, ** which, at the time of giving the note, was of but 
little value,’? and which, at the maturity of the note, was worth 
**five dollars in specie for one hundred dollars in Confederate cur- 
rency.” ‘To this plea there was a general exception, not ruled on 
by the court. On the trial, the plaintiff.excepted to evidence offered 
to show the value of Confederate paper when the note matured, 
which was overruled. The jury were instructed to return a verdict, 
if they found the note was payable in Confederate money, for its 
value at maturity. They found, by their verdict, for plaintiff, and 
that the note was **contracted to be paid in Confederate money,” 
which was worth ‘twenty for one at the time of the maturity of 
the note”?: Held— 

1. It was competent for the defendant to plead and prove that 
the amount specified in the note was contracted to be paid in 
Confederate currency, so as to show the true meaning of the 
word *dollars,’’ as used in the note. 

2. The charge of the court, though not as specific as the spe- 
cial plea, or the verdict of the jury, cannot be objected to as too 
indefinite ; the wording of the verdict, which found that the note 
**was contracted to be paid in Confederate money,’ shows that 
the jury was not misled by the generality of the charge, to de- 
fendant’s injury. 

3. In the absence of a statement of facts, it must be presumed 
the evidence was sufficient to authorize the jury to find the 
truth of the allegations as they did. 

4, The objection that the jury did not estimate the value of 
Confederate money at the date of the execution of the note, can- 
not be heard, when raised for the first time in the case, in the 
Supreme Court, since it does not go to the foundation of the 
action. 

5. The time at which the value of the Confederate currency 
should have been estimated was the date of the execution of the 
note. The defendant’s plea presented a good defense to part of 
the amount sued for, although it mentioned a wrong date at 
which it was proper to estimate the value of Confederate money 5 
but the plaintiff acquiesced in this as a question of pleading, by 
not insisting upon his exception, or alleging or offering to prove 
its value at a different date; and the error is not one for which 
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a reversal can be claimed, since there is nothing in the record to 
show that the plaintiff was prejudiced by the estimated value, 
and the court will not judicially know the value of Confederate 
money at any specified time. Johnson v. Blount, 38. 

5. Where an agent conveyed land of his constituents? in a suit to 
enforce the vendor’s lien for the purchase-money in such sale, the 
admission of a deed by said constituents, ratifying the act of the 
agent, not recorded, while erroneous, still, being immaterial, the 
adinission is not cause for reversal. Burks v. Watson, 107. 

6. Where it is in issue, whether a suit be pending for the recovery 
of Jand, to negative the existence of such suit, the record of it, with 
order of dismissal, is evidence, but not of any fact appearing in the 
record. Id. 

7. If the entire record (pleadings, verdict, charge, and judgment) 
shows that an issue properly made in the cause was, by the court, 
submitted to the jury, and there is nothing in the record to show 
the contrary, the issue must be held to have been adjudicated. 
Roberts v. Johnson, 133. 

8. A judgment creditor may either institute suit to have a convey- 
ance of land by the debtor declared fraudulent and the land sub- 
jected to his execution, or he may cause an exccution to be levied 
on the land fraudulently conveyed by the debtor, and after purchas- 
ing at execution sale, he may then bring his suit to have the fraud- 
ulent conveyance set aside, and recover the land. Lynn v. Le Gierse, 
138. 

* 9. When the judgment creditor becomes the purchaser at execu- 
tion sale, and brings suit against the judgment debtor and his ven- 
dee, to set aside the conveyance for fraud, if, under the pleadings 
and charge of the court, a general verdict, in favor of plaintiff, es- 
tablishes, amongst other things, a fraudulent intent on the part of 
the debtor in making the conveyance, and that the vendee was af- 
fected with notice of that intent, such general verdict would be suffi- 
cient to authorize the cancellation of the conveyance made by the 
debtor, so far as the same might affect the plaintiff’s rights. Id. 

10. An injunction in full force and effect when the final judg- 
ment was rendered, from which an appeal is prosecuted, remains in 
force while the judgment is suspended or superseded by the appeal. 
Williams v. Pouns, 141. 

11. In an action of trespass to try title, instituted by heirs against 
parties holding adversely to the estate of their ancestors, a legatee 
entitled to a moneyed legacy, and not seeking to subject the land 
to sale, cannot intervene and recover the land. Acklin vy. Paschal, 
147. 

12. In such proceedings, parties cannot litigate their rights as 
forced heirs as against the provisions of a will duly probated, under 
which incidents to the property in litigation have attached. A di- 
rect attack against the will would be necessary by those claiming 
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rights under the law of forced heirship existing at the death of the 
testator. Id. 

13. F brought suit by injunction to restrain an administrator from 
selling land under trust deed to satisfy a note held by the adminis- 
trator against F for the purchase-money ; the note was described in 
F’s petition, and the facts of its execution stated. The administra- 
tor, in his answer, prayed for judgment on the note. At the triaL 
the injunction was dissolved, and, the cause being submitted to the 
court, a judgment was rendered for the administrator on the note, 
though the saine was not offered in evidence: Held, That it was 
unnecessary for the administrator to set out the note, or formally 
declare on it in his answer, or to offer it in evidence, and there was 
no error. Walker v. Burks, 206. 

14. Where the record shows, in the bill of exceptions, that certain 
testimony was excluded, and in the statement of facts, that the 
same testimony was admitted, the appellate court will not deter- 
mine which is correct, and cannot say that the court below was in 
error in excluding the testimony, as shown in the bill of exceptions, 
McMichael v. Truehart, 216. 

15. An affidavit made for the purpose of authorizing the introduc- 
tion in evidence of a copy of a deed, need not in terms allege that 
the original is “‘lost,’’ if it states facts reasonably showing that it 
was lost. Evans v. Womack, 230. 

16. In a suit to establish ownership in certain promissory notes, 
and to enforce the vendor's lien upon Jand for which they were 
executed, in which suit a remote purchaser is made party ouly for 
the purpose of reaching the land, but who defended, claiming as an 
innocent purchaser, the verdict not ascertaining that the purchaser 
had notice, or otherwise passing upon his right, it was error to ren- 
der judgment against such purchaser. JZuyler v. Dahoney, 234. 

17. An injunction suit was brought against trustees, to enjoin the 
sale of trust property, alleging the payment of the debt for which 
the trust was made, and specifying, as an item in the payment, an 
agreement between plaintiff and the beneficiary of the trust, that a 
promissory note, indorsed by the maker of the trust deed to the 
beneficiary, was to be a credit upon the debt. The evidence showed 
that the note was assigned only as collateral, and while it had been 
prosecuted to judgment, nothing had been realized. The court 
below allowed the amount of such note as a credit, until it should 
be accounted for, and enjoined the enforcement of the trust as to 
all but a small sum remaiuing due; Held, Error— 

1. The relief was granted upon facts not pleaded. 

2. The court intimates that the facts may not authorize the 
relief; not deciding that a creditor may not pursue both the 
trust and collaterals until his debt be satisfied. Morphy v. 
Garrett, 247. , 

18. In a suit for land by the heirs of a deceased wife against ven- 
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dees of the husband, subsequent to the wife’s death: Held, That the 
fact of heirship and that the land was community property at the 
death of the parent being established, the children of the deceased 
are entitled to recover, unless some equitable defense be made. 
Johnson vy. Harrison, 257. 

19. Children of the deceased member of the community, suing 
the vendee of the Survivor, occupy the same position as in other 
eases of heirship. They show a legal title, and are therefore en- 
titled to recover, unless a valid sale be shown, Id. 

20. On general demurrer, every reasonable intendment will be 
indulged in favor of the pleading thus excepted to. Whetstone v. 
Coffey, 269. 

21. Asan abstract question, what is reasonable time may be one 
of law; but unless the facts are admitted, its determination becomes 
a mixed question of law and fact. Hart v. Bullion, 278. 

22. A defendant claiming under such foreclosure sale may, by 
cross-bill, be subrogated to the rights of the mortgagee to the extent 
of his purchase-money, and compel an adjustment of the equities 
between the parties, Morrow v. Morgan, 304. 

23. A charge of court hypothetical in its character, not warranted 
by the evidence, which may have misled the jury, will be cause for 
a reversal. See this case forsuch a charge. Cravens v. IWilson, 324. 

24. The District Court may reconsider its ruling dismissing a peti- 
tion, and may overrule exceptions thereto, in whole or in part; and 
the plaintiff in the bill has no cause of complaint, unless special 
injury resulted, which should be shown by bill of exceptions. Bry- 
orly v. Clark, 345. 

25. That the jury, in the verdict for damages, failed to apportion 
the amount found among the several plaintiffs as allowed by the 
statute, (Paschal’s Dig., 16,) in the absence of objection to such 
omissicn, is not ground for reversal of a. judgment rendered upon it. 
March v. Walker, 372. 

26. No objections to an instrument offered in evidence, not made 
in the court below, will be considered on appeal, even though objec- 
tions be apparent upon it, and the original be sent up with the rec- 
ord. Ragsdale vy. Robinson, 379. 

27. To warrant the exclusion of a deed duly proven and offered 
in evidence, the court must be able to determine, from inspection 
of it, that it is absolutely void, or that it was for other and different 
land than that claimed. Id. 

28. After a deed has been admitted in evidence, parol testimony, 
introduced in rebuttal, will not authorize the court to withdraw it 
from the jury. The testimony goes with the deed to the jury for 
their action. Jd. 

29. An ex-parte proceeding in the District Court, by a voter whe 
invokes its jurisdiction, to review the proceedings of the Commis- 
sioner’s Court in passing upon a contested election for the location 
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of the county-seat of his county, is wanting in all the attributes of a 
case or suit cognizable in the District Court. Such a proceeding 
has neither subject-matter nor parties conformable to its jurisdiction. 
Ex-parte Towles, 413. 

30. A deed made by one defendant to another defendant, and 
being a link in the title claimed by defendants adverse to that of 
the plaintiff, and which deed had been filed by defendants in the 
suit, and notice given to plaintiff of such tiling, and of the recording 
of which by part of the defendants there is evidenee, may be intro- 
duced by plaintiff without further proof, and especially so when 
there was no effort to discredit it made by the defendants. Smith v. 
Chenault, 455. 

31. The exclusion of testimony which is insufficient to establisly 
the plea to sustain which it is offered, is no ground for reversal on 
appeal. Andrews v. Spear, 567. 

32. In a suit on a promissory note, if there be no breach for non- 
payment alleged in the petition, that defect will, on appeal, be re- 
garded as waived, and cured by a witlidrawal, at the trial, of general 
denial and general exceptions filed by defendant, when a judgment 
nihil dicit has been rendered for the amount of the note. Jansonv. 
Bank of Republic, 599. 


PRACTICE IN DISTRICT COURT. 

CouNtTy CouRT, 3. NEW RULES. 

INJUNCTION. PLEADING. 

JUDGMENT. TRESPASS TO TRY TITLE. 

1. A plea in abatement is not waived by the mere fact that other 
pleas were at the same time filed by the same party. Jobinson v 
Schmidt, 13. 

2. Where several parties defendants have distinct defenses, and go 
to trial jointly, and there is a joint verdict in their favor, error as to 
one affects the entire judgment; a reversal as to one, reverses as to 
all. Acklin vy. Paschal, 147. 

3. An appeal was taken to the District Court from an order, made 
by a justice of the peace, dismissing a cause, February 5, 18725 ex- 
ceptions were taken to the appeal, and, after the present Constitu- 
tion was adopted, the case was transferred to the County Court, 
in which judgment was rendered for a sum less than $200: Held, 
That the District Court had no jurisdiction to enjoin a sale under 
such judgment in the County Court. Blythe v. Deaton, 198. 

4. B recovered against C, in 1873, a judgment in the District Court 
for $121.50. In 1875, an execution was issued on the judgment, and 
levied on C’s land, who brought suit by injunction to enjoin the 
sheriff from proceeding, on the ground that the judgment was ille- 
gal and void, because the judge presiding was not in fact at the 
time a judge. In November, 1876, the judge dissolved the injunc- 
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tion, and rendered judgment against C and his sureties on the in- 
junction bofid for $146.50, and costs, from which judgment C appeal- 
ed. Ona motion filed by B to dismiss the appeal for want of juris- 
diction in the District Court: Held— : 

1. That the Distriet Court had control over the final process 
issued from it to execute its judgment. 

2. Though the injunction was issued in a separate suit, dock- 
eted, and tried as a distinct suit, it was in its nature an incident 
to the suit in which the judgment was rendered, on which the 
supposed illegal process issued. 

3. The District Court had at the time jurisdiction to render 
judgment in the first suit on which the process issued; and the 
amount involved in a subsequent and incidental proceeding, to 
correct the irregularity, abuse, or illegality of the final process 
issued upon it, is immaterial; and the fact of its being less than 
five hundred dollars cannot defeat the jurisdiction. Walker v. 
MeMaster, 213. 

5. Continuances are counted as first, second, or subsequent appli- 
cations, from the filing of the suit,—not from the reversal of a case 
on appeal or error. McMichael vy. Truehart, 216. 

6. See application held insufficient on second application for con- 
tinuance. Jd. 

7. Where, in an application for second continuance, it appears 
that there is other testimony than that sought, the application should 
show on its face facts from which the court could determine whether 
the desired testimony was essential to the case of the party making 
such application. Id. 

8. A judgment by default establishes, as against the party in de- 
fault, the facts properly alleged by the plaintii?, and, when the case 
is ready for final disposition, authorizes the entry against him of 
such judgment as the facts alleged may warrant. Boles v. Linthi- 
cum, 220. 

9. The interlocutory judgment by default only deprives the de- 
fendant of the privilege of filing an answer, which otherwise he 
might do at any time prior to the call of the case for trial or final 
disposition. Jd. 

10. The error in taking judgment final by default against a de- 
fendant, while the case is not disposed of as to other defendants who 
have answered, is not cured by the subsequent dismissal as to such 
other defendants. Jd. 

11. It has long been settled, that a bill for a new trial must show 
sufficient matter to have entitled the party to a new trial, if applied 
for during the term, and a suflicient legal excuse for not having then 
made his application. Bryorly v. Clark, 345. 

12. it seems clear, on principle and authority, that if it were still 
in a party’s power to move fora new trial in the court that tried the 
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cause, he could only be justified, if at all, in resorting to a separate 
suit, in the nature of a bill in equity, by showing that under the 
circumstances the remedy by motion was inadequate or uncertain. 
Id. 

13. The judgments of a court are under its control during the 
term at which rendered, and a second motion for new trial may be 
allowed. That one motion for a new trial has been overruled, is 
not a suf§cient reason for resorting to a new suit, instead of filing 
a second motion, setting up the same matters relied on in such new 
suit. Jd. 

14. A parol agreement, to set a case for a future day of the term, 
if violated by plaintiff, by pressing a trial when the case is reached, 
and before the day set, does not, of itself, present ground for new 
trial. Jd. 

15. A judgment rendered where both plaintiff and defendant are 
dead is erroneous. McClelland vy. Moore, 355. 

16. A suggestion of death of a party, made and entered upon the 
judge’s docket, may furnish the basis for amendment of the record 
of a judgment where the suggestion of death and appearance of 
personal representative was not carried into the minutes ; and such 
correction would be proper. Id. 

17. Where parties were dead at the rendition of a judgment, re- 
lief may be had by motion in the court where the judgment was ren- 
dered, to set aside the judgment. Td. 

18. A title acquired after the institution of suit, is not admissible 
to sustain the plaintiff’s suit in trespass to try title. Teal y. Terrell, 
491. 

19. An affidavit by one of several defendants, that a bond or deed, 
duly recorded, has been lost or mislaid, and that afflant proposed to 
use in evidence a copy from the records, is sufficient basis to admit 
the copy, at least in favor of the afflant. Nor is such right affected 
by mere pleading by the adverse party, alleging that the record had 
been tampered with, and its terms altered. Veramendi v. Hutchins, 
531. 

20. The withdrawal of his pleas by a defendant is an implied con- 
fession of judgment, having reference to the cause of action stated 
in the petition ; but if the judgment should, in such cases, be ren- 
dered for a larger amount than is warranted by the cause of action 
stated, such errer would not be cured by the implied confession re- 
sulting from a withdrawal of the answer. Janson v. Bank of Repub- 
lic, 599. 

21. No implied confession of judgment can result from a with- 
drawal of the answer, if, before its abandonment, exceptions to the 
petition had beer insisted on by defendant, which were overruled. 
The error in overruling tne exceptions could be considered on ap- 


peal. Id. 
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BRIEFS. 

MANDATE. 

NEw RULEs. 

1, The judgment as rendered in the District Court is an entirety 
as to all the parties against whom it is entered. It cannot be re- 
versed and remanded as to some of the parties, and affirmed as to 
the others. Robinson v. Schmidt, 13. 

2. A brought suit against B and wife on a promissory note secured 
by deed of trust on land, and, the trustee being dead, prayed the 
court to appoint a trustee to execute the trust, and for judgment on 
the note. Defendants, after a general denial, pleaded that the prop- 
erty conveyed in trust was a homestead when their deed was made, 
and that it still remained such; to which plea the court overruled 
exceptions filed by plaintiff. A judgment was rendered for plain- 
tiff, for the amount of the note; but neither in it nor in the charge, 
nor verdict, was any reference made to the trust; and the case was 
appealed, without statement of facts or bills of exception. In the 
judgment, the following recitation occurs: ‘‘And now come the 
parties by their attorney; and thereupon the court refused to ap- 
point a trustee; to which ruling of the court plaintiff excepts, and 
gives notice of appeal. Thereupon came a jury,” &c.: Held— 

1. The record failing to show that an issue had been settled, 
upon which the rights of the plaintiff to have a trustee appointed 


depended, there was no error in the court failing to appoint 
one. 


2. The plea setting up homestead rights will not be considered 
by the court, because, whether right or wrong, since it was 
waived or not relied on by either party at the trial, it became 
an immaterial issue. 

' 8, Facts cannot be regarded as established when not incorpo- 
rated in the record, so as to enable the court to revise them as 
substantive parts of it. 

4, The Supreme Court will not decide upon questions arising 
upon an issue made by a plea, which plea, upon exceptions, is 
sustained, when the issue thus made is waived upon the trial, 
and not passed on by the jury. Freeman v. Moloney, 22. 

3. An error, to be material, so as to require the reversal of a judg- 
ment, must be one that has not been waived, and that is prejudicial 
to the party complaining. Johnson v. Blount, 38. 

4. The ‘fifteen days after the date of entry of judgment or de- 
cisisn ”’ counts from the day of rendition of the same, it being pre- 
sumed that the entry of judgment was made at its rendition. Bald- 
ridge v. Scott, 178. 

5. It is not sufficient that,a motion for rehearing be filed within 
fifteen days after the reading of such entry in court. Jd. 

6. There might be eircumstances excusing such delay, or the na- 
ture of the error into which the court may have fallen might be such, 
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that the court, on discovering its error, would during the term cor- 
rect it, or grant a rehearing. Id. 

7. An independent executor under the act of 1870, (Paschal’s 
Dig., arts. 5626-28,) against whom judgment was obtained in a suit 
brought to enjoin him from further acting under the will, and to 
appoint a receiver, is not relieved by the statute (Paschal’s Dig., art. 
1503) from the neeessity of executing an appeal bond, as other par- 
ties. Guest vy. Guest, 210. 

8. A defendant in error may accept service of the writ of error. 
Cravens y. Wilson, 321. 

9. 'The fact that the transcript shows a complete execution of the 
judgment appealed from, furnishes no reason why the action of the 
court below should not be reviewed on appeal or writ of error. Id, 

10. A motion to dismiss a writ of error, based on a neglect of a 
mere matter of form, is not granted, when the motion is filed after 
the first day of the assignment to which the case belongs has passed. 
Id. 

11. That parties failed to agree upon a statement of facts, and 
agreed, in writing, that the presiding judge, in vacation, make up a 
statement of facts from the statements furnished by the parties, and 
that the judge had failed to do so, are not reasons to prevent an 
affirmance on certificate. Overton y. Blum, 570. 

12. The law does not require the clerk to issue the mandate until 
the payment of his costs; nor, in the usual course of business, until 
the clese of the term. Trevino vy. Stillman, 561. 

13. Until the end of the term, the judgments of this court are 
within its control, and liable to be set aside, even after a motion for 
rehearing has been overruled. Id. 

14. The new rules are designed to require the parties, through 
their counsel, to assume the responsibility of selecting the material 
questions at issue, as presented in the record, and to present them 
by their briefs in such way as to exhibit them plainly to the court, 
and as will require the counsel to meet each other understandingly 
in the consideration and discussion of the same questions. Texas 
Land Co. v. Williams, 602. 

15. This court will require a substantial compliance with rules 29, 
30, 31, 36, and 40, before granting a motion to sct aside a submission 
and to advance acase. Id. 

16. Rules 56, 57, 58, and 59, providing for setting aside cases al- 
ready submitted, and advancing them on the docket, discussed, illus- 
trated, and explained. Jd. 


PRE-EMPTION. 

1, After a preémption claim has been perfected, by designation 
and survey, actual residence for the time prescribed by the statutes, 
return of field-notes, with affidavits as to residence and payment of 
the purchase-money for the land and patent, an abandonment of the 
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place by the preémptor is not an abandonment of the claim. O'Neat 
Manning, 403. 
2. Nor is the statement of the commissioner of the General Land 
Office, made to a subsequent locator, that such preémption was aban- 
doned or forfeited, evidence of abandonment. Jd. 


PRESUMPTION. 

1. Ina suit brought for the interest of the deceased wife against 
the vendees of her husband, made after her death, instituted ove 
thirty years after such sale, and twenty-five years after possession 
had been taken under the sale, when during that time the convey- 
ance had been of record, and no claim asserted adversely, it seems 
that the jury might have been instructed that they were at liberty to 
presume that the facts existed authorizing the sale. Veramendi v. 
Hutchins, 531. 

2. Quere;: If a deed or a power of attorney may be presumed, why 
may not the facts which are equivalent to a power of attorney, 
and which, unlike a power of attorney, would not ordinarily be evi- 
de=ced by writing, more readily be presumed? Jd. 


PRIVY EXAMINATION, 

A married woman, in the absence of fraud, or of knowledge there- 
of on the part of the beneficiaries in a trust deed, given on a bona- 
Jide consideration, cannot impeach the certificate of the officer tak- 
ing her privy acknowledgment. Williams v. Pouns, 141. 


PROBATE MATTERS. 

1. Under the Probate Act of 1848, (Paschal’s Dig., art. 1319,) q 
petition was not essential to give the court jurisdiction to order the 
sale of land for the payment of debts; and when no petition asking 
a sale is found among the papers pertaining to the estate on file, 
it will be presumed that it had been lost, rather than it had never 
been filed. Hurley v. Barnard, 83. 

2. The fact that an administrator, under said Probate Act, waived 
a copy of citation, and accepted service in proceedings seeking the 
sale of land belonging to the estate for the payment of debts, 
will not authorize the conclusion that the court was on that account 
without jurisdiction to order the land sold. Jd. 

3. Under the same act, it was no objection to the validity of a sale 
of land ordered by the Probate Court, that the sale was made to 
satisfy a debt secured by mortgage on the land which was not then 
due. Jd. 

4. The vagueness of description in an order of sale made by the 
Probate Court, could be cured by reference to the inventory and 
other matters of record pertaining to the administration. Id. 

5. The action of a court of another State annulling a will duly 
probated in this State, could not affect the status of property of the 
testator situate in ‘Texas. Acklin vy. Paschal, 147. 
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6. An independent executor under the act of 1870, (Paschal’s 
Dig., arts. 5626-28,) against whom judgment was obtained in a suit 
brought to enjoin him from further acting under the will, and to 
appoint # receiver, is not relieved by the statute (Paschal’s Dig., 
art. 1503) from the necessity of executing an appeal bond, as other 
parties. Guest v. Guest, 210. 

7. In such a suit, the executor is a party defendant, acting in 
defense of himself, to protect his right to retain his position as an 
independent executor of the will, and not as an ordinary executor 
administering the will under the direetion of the Probate Court, in 
a suit to determine the rights of the estate in property claimed by 
him for it. Id. 

8. An executor, acting under such a will under said act, executed 
a bond, conditioned as in ordinary cases of administration. In an 
action by heirs and distributees upon such bond: Held— 

1. The bond was executed without authority of law, and was 
purely voluntary. 

2. As a common-law bond, suit could not be maintained on it 
in the name of the distributees. Pierce vy. Wallace, 399. 

9. Such suit may have been prosecuted against the principal, dis- 
missing as to the sureties on the bond. Id. 

10. Where there is an order of sale, sale, report, and confirmation, 
and evidence that the purchase-money was paid, irregularities in the 
proceedings taken in making a probate sale will not affect the val- 
idity of such sale. Peterson vy. Lowry, 408. 

11. Application was made by an administrator de bonis non, in 
the Probate Court, for an order of sale enforcing the vendor’s lien 
for the payment of a claim allowed and approved during a former 
administration, and which at the time of its approval was owned by 
a firm, one of the members of which was surety on the bond of the 
administrator who had allowed the claim. The widow and children 
resisted the application, alleging that the first administrator had 
squandered the property of the estate, was insolvent, and was 
owing the estate ; that the claim was assigned to the plaintiff with 
full knowledge of all the facts; also pleaded limitation of three 
and five years; that the land was the homestead of the family, 
&e.: Held— 

1. That the plea of adverse possession is not applicable to a 
moneyed demand, 

2. A proceeding to set off a claim for unliquidated damages 
against one member of a firm, in a suit by the firm, is not within 
the jurisdiction of the Probate Court. 

3. The facts alleged are insufficient to invalidate a transfer 
of the claim by the firm-pending the administration in which 
the alleged liability of the surety on the bond was incurred, 
Ball y. Lill, 634. 
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‘RAILWAY COMPANY. 

1, Paschal’s Dig., 4916, relating to the administration of the assets 
of sold-out railroad companies, construed. Witherspoon y. T. P. R. 
R. Co., 309. 

2. The trust cast by the statute upon the directory existing at such 
sale, is to dc exercised collectively, and in their aggregate capacity, 
and not as individuals. Jd. 

3. The powers and responsibilities given and reposed upon such 
trustees of sold-out companies, by the statute, could not be thrust 
upon them merely by reason of their being directors of the com- 
pany when sold out. They must have accepted the trust, before 
they can be held responsible for the discharge of the duties of trus- 
tees. Id. 

4, A judgment founded upon service of citation upon two of such 
trustees, where there were ten, the presumption being as great that 
all have accepted and are competent to act as the two served, (there 
being no evidence of acceptance of the trust by any,) will not warrant 
the seizure and sale of property not in the possession or under the 
immediate control of the trustees served with citation. Jd. 

5 Plaintiffs in trespass to try title exhibited, as one link in their 
chain cf title, an execution sale under a judgment rendered upon 
service of citation upon two out of ten persons elected directors of 
the railroad company an hour and a half before the sheriff*s sale un- 
der execution of the road, road-bed, &c., there being no evidence 
that said persons ever acted as directors or trustees, the property 
not being under the control of the parties served with citation: 
Held, That the levy and sale under such judgment passed no title 

tothe land, Jd. 




























RECONVENTION. 

1. The right to reconvene, in attachment suits for damages, is 
limited by the jurisdiction of the court in which the plaintiff’s sui: 
is brought, or where it is legally pending when the defendant asserts 
his demand. Hardeman vy. Morgan, 103. 

2. A defendant in attachment cannot, after the adoption of the 
Constitution of 1876, by reconvening, confer jurisdiction tipon the 
District Court, in a case which, by the Constitution, is placed with- 
in the exclusive jurisdiction of a justice of the peace. Jd. 

3. Plea setting up that defendant holds by purchase of a vendee 
of plaintiffs, and asking a moneyed judgment against plaintiffs in 
event of their recovery of land sued for. The conveyance from 
plaintiff, a married woman, was not duly executed by privy exam- 
ination, &c., and excluded : Held— 

1. On excluding the deed from plaintiff, the remaining testi- 
mony became irrelevant. 

2. That the plaintiff’s vendor was a necessary party to relief 
for purchase-money paid, &c. Andrews y. Spear, 567. 
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REGISTRATION. 

1. The recording of au instrument so fatally defective that it can 
neither be regarded as a deed nor a written contract concerning 
land, cannot be regarded as constructive notice to any one of any 
right asserted by any one claiming under it. Wright v. Lancaster, 
250. 

2. A written acknowledgment by the grantee of a Jand certificate 
already located, that he had previously sold and conveyed it, is an 
instrument relating to lands, and, as such, proper to be recorded. 
When duly recorded, it is notice to subsequent purchasers from the 
maker of such instrament. Peterson vy. Lowry, 408. 

3. It seems that a record would not be rendered invalid as notice, 
by showing that the deed was acknowledged before a notary public 
outside of his county. Id. 

4. ** Nor are we prepared to hold, that a certificate regular upon 
its face, upon which an instrument has been recorded, can be set 
aside as a nullity by extraneous facts, so as to prevent the record 
of the instrument from being notice to subsequent purchasers.”’ Jd. 


REHEARING. 

1. ** The fifteen days after the date of entry of judgment or decis- 
ion’? counts from the day of rendition of the same, it being pre- 
sumed that the entry of judgment was made at its rendition. Bald- 
ridge vy. Scott, 178. 

2. It is not sufficient that a motion for rehearing be filed within 
fifteen days after the reading of such entry in court, Id. 

3. There might be circumstances excusing such delay, or the na- 
ture of the error into which the court may have fallen might be 
such, that the court, on discovering its error, would during the 
term correct it, or grant a rehearing. Id. 


REMITTITUR. 
It seems that a remittitur of damages in tort should not discharge 
a motion for new trial, made upon the ground that the damages 
were excessive, or improperly given by a jury. Hardeman. Mor- 
gan, 103. 


RES ADJUDICATA. 

IJOMESTEAD, 5. 

JUDGMENT, 9. 

1. Suit was brought on three promissory notes, executed in pay- 
ment for land, for the amount due, and asking the foreclosure of the 
lien. On the trial, the judge, in the charge, submitted to the jury 
both branches of the case; and the jury found for plaintiff the 
amount due on the notes. Judgment was rendered for that amount, 
and costs. Execution was issued. Plaintiff brought a second suit 
to enforce the lien, alleging, and on the trial offering to prove, that 
no testimony was offered on the former trial on the subject of the 
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RES ADJUDICATA—continued. 
lien. The defendant pleaded the former judgment: Held, That 
the former judgment was conclusive. Roberts v. Johnson, 133. 

2. If the entire record (pleadings, verdict, charge, and judgment) 
shows that an issue properly made in the cause was, by the court, 
submitted to the jury, and there is nothing in the record to show 
the coutrary, the issue must be held to have been adjudicated. Id. 


RULES. 
NEW RULES. 


SALE. 

COMMUNITY PROPERTY. 

1. A trust deed requiring sales to be made at the court-house of 
the county, is properly executed by sale at the court-house of a 
newly-organized county which includes the land sold. Williams v. 
Pouns, 141. 

2. If there be community debts, the survivor of the community 
may appropriate community property to their payment, and his 
power to wind up the community affairs is so far recognized, that 
sales made by him for that purpose will not be set aside. Johnson 
v. Harrison, 257. 

3. The power ¢o sell is dependent upon the existence of some 
claim against the community, and whoever purchases must see to it 
that the facts exist which authorize the sale. Jd. 

4. Where there is an order of sale, sale, report, and confirmation, 
and evidence that the purchase-money was paid, irregularities in the 
proceedings taken in making a probate sale will not affect the valid- 
ity of such sale. Peterson v. Lowry, 408. 

5. A second purchaser cannot defeat an older transfer from his 
vendor by showing that the first purchaser of the land certificate 
had not paid the purchase-money, when it also appeared that said 
vendor had established such debt as a claim against the estate of 
the said deceased purchaser. Id. 


SCHOOL LANDS. 

1. Section 8 of article 6 of the Constitution of 1869, (‘** The public 
lands heretofore given to counties shall be under the control of the 
Legislature, and may be sold under such regulations as the Legisla- 
ture may prescribe ; an in such case the proceeds of the same snall 
be added to the public-school fund,’’) without legislative action, did 
not divest the counties of the title to school lands which had been 
granted to them. Worley v. The State, 1. 

2. In a suit brought in the name of the State, by the district at- 
torney, against parties holding school lands under lease from the 
county holding patents therefor, it was error to instruct the jury, 
* that the school lands were a part of the general school fund, and 
that the State was entitled to recover, if the lands sued for were 
county school lands.”’ Jd. 
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SCHOOL TAX. 

The levy of the one per cent. school tax was unconstitutional. 
The Constitution contemplated the management and direction of 
the public schools, and the disbursement of the fuids collected by 
taxes imposed, to be vested in local boards, in the school districts, 
subject to the supervision of the superintendent of public inustrue- 
tion; and the statute created a central board, composed of the gov- 
ernor, attorney-general, and superintendent, and, in effect, vested 
in it the absolute power of control and direction of the local boards. 
The statute was a perversion of the provisions of the Constitution 
in the establishment of a public-school system, which erected a 
central power unknown to the Constitution, destructive of the con- 
stitutional rights of the local authorities, and a dangerous engine 
of political power. Swan v. The State, 120. 


SECURITY FOR COST. 

Though it is not necessary to render judgment against the securi- 
ties on a cost bond, when judgment is rendered for the defendant, 
yet if judgment be rendered against the securities, on error to the 
Supreme Court they would be proper parties to the writ. Cravens 
v. Wilson, 321. 


SELF-DEFENSE. 

1. The law of self-defense is the same in civil as in criminal pros- 
ecutions, with the exception of the rule of evidence which, in a 
criminal cause, gives the defendant the benefit of a reasonable 
doubt. That doubt, however, is as to the facts,—not as to the ex- 
tent of the right. March v. Walker, 372. 

2. The stage of the difficulty at which self-defense ceases, is just 
the same, whether the question be prosecuted civilly or criminally. 
Id. 

3. See testimony in which the court hold the issue to have been 
whether the killing was done after deceased had abandoned his 
attack, so as to make further resistance by shooting (the deceased 
was killed by a shot) unnecessary. Id. 

4, In absence of testimony showing that defendants provoked 
the difficuity, it was error to instruct the jury: “‘If you believe, 
from the evidence, that the defendants armed themselves with guns 
and pistols, with intent tortake the life of Phillips; that they then 
provoked the difficulty to carry out said intent, and in the fight 
killed Phillips, then you cannot find that defendants acted in self- 
defense.”’ Jd. 


SEPARATE PROPERTY. 
COMMUNITY PROPERTY. 
B having become insolvent in the State of Virginia, his prop- 
erty was sold and purchased by C, the brother of F, who was B’s 
wife. The property thus purchased was given by C to F, for the 
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SEPARATE PROPERTY—continued. 


purpose of securing her a home in Texas. A homestead was after- 
wards purchased in Texas, the deed to which was made to F, but 
there was no evidence as to who furnished the purchase-money. At 
the time, and after the purchase, B declared that it was his intention 
to make the land purchased the separate property of his wife, and 
so represented it to other parties. B afterwards caused the will of 
F to be written, in which the land was treated as her separate prop- 
erty. After the death of F, B, who was named in it as executor, 
had the will probated, and acted under letters of executorship. THe 
also permitted his children to manage the property, in pursuance 
of the terms of the will, and returned an inventory of the estate, in 
which the Jand was treated as the property of F’s estate: JJeld, 
That the land was, at the time of F’s death, her separate property. 
Baldridge v. Scott, 178. 


SERVICE OF CITATION. 


The fact that a sheriff is a party to, or interested in, a civil suit 
pending in a District Court, does not authorize the service of process 
issuing in the cause by a town or city marshal residing in the county. 
Robinson v. Schmidt, 13. 


SET-OFPF. 


1. See facts held insufficient to establish an offset to a note given 
at an administrator’s sale. Walker v. Burks, 206. 

2. A proceeding to set off a claim for unliquidated damages against 
one member of a firm, in a suit by the firm, is not within the juris- 
diction of the Probate Court. Ball v. Hill, 634. 

3. See facts held insufficient to invalidate a transfer of a claim by 
a firm pending the administration in which the alleged liability of 
the surety on the bot was incurred. Jd. 


SHERIFF. 


a. The fact that a sheriff is a party to, or interested in, a civil suit 
pending in a District Court, does not authorize the service of process 
issuing in the cause by a town or city marshal residing in the county. 
Robinson y. Schmidt, 13. 

2. When a summary proceeding against a sheriff is instituted 
under the statute for his failure to execute process, the statute 
must be strictly followed. Id. 

3. A motion may be properly entertained in the court where 
judgment was rendered against a sheriff for not executing process 
issued under the judgment, though the sheriff may reside in another 
county. Id. 

4, The liability under the statute (Paschal’s Dig., 3796) for failure 
by asheriff to make a levy, being prima facie the full amount of the 
judgment, interest, and costs, may be limited by evidence showing 
that only a less sum could have been realized by a levy. Id. 
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SHERIFF’S SALE. 

1. When the sheriff is guilty of such irregularities, in selling land 
under execution, as to prevent a fair sale of it, the judgment cred- 
itor may either proceed by motion, in the court from which the 
execution emanated, to set aside the sale, giving notice to the pur- 
chaser, or he may intervene in a suit between the purchaser and a 
third party which involves the title. Cravens v. Wilson, 324. 

2. A creditor interested in a junior execution has the right to 
maintain a suit to set aside a sheriff’s sale, made under an exe- 
cution which was a prior lien, when, in consequence of the frand, 
irregularity, or willful disregard of law by the sheriff, the property 
sold brought less than it would have brought at a fair sale, whereby 
his rights have been impaired. Id. 





SOLD-OUT RAILROAD COMPANY. 
RAILWAY COMPANY. 


SPECIAL JUDGE. 
When a cause is tried before a special judge, the record should 
show how he became a special judge. Brinkley v. Harkins, 225. 


SPECIFIC PERFORMANCE. 

1. In an action to rescind a contract, a proffer to perform, made 
in defense, should show an ability to comply, or a reasonable pros- 
pect of being able todoso. Hart y. Bullion, 278. 

2. An offer to muke deeds to lands by a party in whom it appears 
the title thereto is not vested, is not a defense to an action to rescind 
a contract for the failure of the defendant to *‘ make a good and suf- 
ficient title’’?; which stipulation formed part of the contract sought 
to be rescinded, and the failure of title is alleged as the reason for 
rescission. Id. 


SPECIAL GUARDIAN. 
The court calls attention to the absence of appointment of a 
special guardian of minors who are plaintiffs. March v. Walker, 
372. 


STALE DEMAND. 

When ten years have elapsed since the plaintiff should have sued, 
to enforce an agreement for the conveyance of land, equitable 
relief will not be granted, without some excuse for the delay. 
Even after the lapse of ten years, there is no fixed rule prohibiting 
relief, if the circumstances of the cuse sufficiently account for and 
excuse the delay. McKin v. Williams, 89. 





STATE MENT.—COUNTER-STATEMENT. 


NEw RULES. 
45 . 
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STATEMENT OF FACTS. 

In the record of a cause pending on error, and attached to what 
purported to be a statement of facts, was the following agreement, 
signed by the counsel for plaintiff and defendant, viz.: ** It is here- 
by agreed that this statement of facts in this case may be filed as a 
part of the record in this case, and may be so treated and consid- 
ered by the Supreme Court, without the approval of the presiding 
judge who tried the cause :’’ Held, That such an agreement cannot 
supersede the necessity of the approval of the presiding judge, so as 
to entitle the agreed statement to be regarded and treated as 
would a statement of facts, made out and certified to in accordance 
with the statute. (Paschal’s Dig., 1490.) Johnson v. Blount, 38. 


STATUTES CONSTRUED. 

CONSTITUTIONAL LAW. 

CONSTRUCTION. 

1, Under the Probate Act of 1848, (Paschal’s Dig., art. 1319,) a 
petition was not essential to give the court jurisdiction to order the 
sale of land for the payment of debts; and when no petition asking 
a sale is found among the papers pertaining to the estate on file, it 
will be presumed that it had been lost, rather than that it had 
never been filed. Hurley v. Barnard, 83. 

2. The provision of the statute, (Paschal’s Dig., art. 1327,) that the 
administrator shall swear to the report of sale, was a directory, 
and not a jurisdictional, requirement, and no presumption, that he 
did not swear to his report, will arise from the fact that his affida- 
vit was not indorsed on his report. Id. 

3. The affidavit required as a predicate to the introduction of 
copies, under Paschal’s Dig., art. 3716, is sufficient, when it states 
that affiant could not produce the originals. Jd. 

4, The act of 1870, (Paschal’s Dig., art. 7638,) authorizing suits 
to be brought in the District Court of Travis county, on the official 
bonds of defaulting sheriffs, furnishes a cumulative remedy, and 
does not confer on that county exclusive jurisdiction in such cases. 
The county in which a defaulting sheriff has his residence had, under 
Paschal’s Dig., art. 1423, concurrent jurisdiction in suits on his 
official bond. Swan v. The State, 120. 

5. Paschal’s Digest, 1450, relating to judgments by default, con- 
strued. Boles v. Linthicum, 220. 

6. Paschal’s Dig., 4916, relating to the administration of the 
assets of sold-out railroad companies, construed; and the trust cast 
by the statute upon the directory existing at such sale, is to be 
exercised collectively, and in their aggregate capacity, and not as 
individuals. Witherspoon v. T. P. R. R. Co., 309. 

7. Act of February 2, 1860, (Paschal’s Dig., 15, 16,) authorizing 
“heirs * * * to sue for and recover damages where death * * * 
has been caused by wrongful act,’ &. March y. Walker, 372. 
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STATUTES CONSTRUED—continued. 

8. Section 30 of article 12 of Constitution of 1869, does not repeal 
the act of February 2, 1860. Td. 

9. The language of the statute, (Paschal’s Dig., 16,) ‘‘ damages 
proportioned to the injury resulting from such death,” is the same 
asin the English statute, and it is well settled, that the damages 
given by such statutes are measured by the pecuniary injury to the 
respective parties entitled, including the loss of prospective advan- 
tage. Id. 

10. The measure of damages is not the same as when a party 
himself sues for injuries received, and recovers compensation for 
physical and mental suffering. Id. 

11. The Constitution of 1869 left the statute of February 2, 1860, 
in force; but in cases which were the result of willful act or omis- 
sion, involving that degree of moral delinquency which, on settled 
legal principles, renders exemplary damages appropriate, it allowed 
to the husband, or widow and children, such damages, in addition 
to their pecuniary loss. Id. 

12. The ‘‘act defining the homestead and other property exempt 
from forced sale in this State,’’ (Paschal’s Dig., 6834, 6835,) super- 
seded all former laws on the subject of exemptions. Howard v. 
Marshall, 471. 

13. Since said act there can be no homestead, save to the family. 
Id. 

14. The power of the surviving husband to seil community prop- 
erty, for the purpose of paying community debts, has been recog- 
nized by repeated decisions, and it was not affected by the act of 
1856, (Paschal’s Dig., art. 4636,) amendatory of the marital-rights 
act, which enabled the survivor of the community to control and 
dispose of the community estate by filing an inventory and appraise- 
ment thereof. Wenar vy. Stengel, 484. 

15. The act of May 10, 1871, (Paschal’s Dig., 6826,) removing the 
disability of parties as witnesses, does not render the husband and 

‘ wife competent as witnesses for or against each other—the excln- 
sion of such testimony being on grounds of public policy, not alone 
of interest. Gee v. Scott, 510. 

16. Act of May 10, 1871, (Paschal's Dig., 6828,) held not to extend 
to the admission of the testimony of the husband or wife in behalf 
ef the other, who is party interested in the issue. Id. 

17. We are satisfied to follow the decision of Sittegast v. Schrimpf, 
35 Tex., 323, and hold, that in 1852 the lands of an alien did not, 
upon his death, escheat to the State; and such estate, however, is 
subject to escheat, ou proceedings instituted by the State, if the heirs 
were aliens and failed to comply with the terms of the statute, which 
is as follows (Paschal’s Dig., art. 44): **In making title to land by 
descent, it shall be no bar to a party that any ancestor, through whom 
he derives his descent from the intestate, is or has been an alien; 
and any alien to whom any land may be devised, or may descend, 
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STATUTES CONSTRUED—continued. 
shall have nine years to become a citizen of the Republic and take 
possession of such land, or shall have nine years to sell, before it 
shall be declared to be forfeited, or before it shall escheat to the 
government.”? Andrews v. Spear, 567. 


SURVEY. 

PRE-EMPTION. 

See discussion of testimony Held insufficient to show a deficiency 
in the quantity of land surveyed, in a suit for purchase-money, and 
defense asserting a partial failure of consideration. Wood v. Lough- 
miller, 203. 


SURVIVOR, RIGHTS OVER COMMUNITY PROPERTY. 

1. G and his wife F owned as community property a tract of 
land, which, in 1862, and after the death of F, was sold by G to Y. 
In a suit brought to establish title, and for partition by the heirs of 
F, through their next friend, against Y, and others claiming under 
him, the defendants pleaded that Y was a purchaser in good faith, 
who had paid for the land, and suggested under the statute valuable 
improvements made in good faith. They also relied asa defense on 
the fact that the plaintiffs had inherited from their father, G, who 
died in 1864, assets in excess of their interests in the land, and that 
they were thereby precluded from recovering, by reason of their 
father’s warranty, until they had refunded to Y one-half of the 
purchase-money, with interest : Held— 

1. In the absence of facts establishing an equitable defense, 
the heirs of F were entitled to recover one-half of the land ac- 
quired as community property during the marriage of G and F, 
and which had not been sold by G before the death of F. 

2. The statute authorizing the defendants to recover pay for 
their improvements (Paschal’s Dig., 5300) does not apply in this 
case, as it would where the plaintiff recovers the entire tract of 
land. That statute was designed to protect the defendants from 
losing their improvements without compensation, but does not 
entitle them to pay for their improvements while retaining them 
on partition of the land. Neither was the statute designed to 
give defendants the right to object that the land should be so 
divided, if practicable, as to give to them the part they had 
improved. 

3. The case being submitted to the jury on special issues, it 
was proper to instruct them to find, not only what estate of 
their mother the plaintiffs had inherited, but what portion of it 
had been received by them. 

4, The responsibility of the heir for the debt or covenant of 
the ancestor, is to be measured, not by the amount of the an- 
cestor’s estate which vested in him, but by the amount actually 
received. 
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SURVIVOR, RIGHTS OVER COMMUNITY PROPERTY—cont’d, 
5. At common law, the liability of the heir did not exceed 
the lands inherited. Yancy y. Batte, 46. 

2. In asuit by the heirs of a deceased wife for her share in the 
community, against the vendee of the husband, after her death, they 
cannot recover, if the testimony shows that the plaintiffs received 
from their father’s estate more than their entire interest in the com- 
munity estate as heirs of their mother. Conner v. Huff, 364. 

3. It is a defense to a suit by heirs of the mother against a vendee 
of the surviving husband, to show that the plaintiffs have been paid 
for their entire interest in the community property of their mother, 
by receiving an amount equal thereto from the estate of their father. 


Id. 


TAX COLLECTOR. 

1. A tax collector who has acted for the State in the collection of 
taxes, cannot, in a suit brought against him for failing to pay over, 
call in question the validity of the act under which he acted in 
collecting said taxes. Swan v. The State, 120. 

2. A tax-collector’s bond, which binds, by its terms, the sureties 
thereon and himself to pay all moneys collected by him into the 
State treasury, but which also contains a provision that the collector 
shall perform his duties as such generally, may be enforced against 
them for a failure to pay over the money collected to a different 
officer, under a law afterwards enacted. Id, 

3. A certificate by the tax collector of the county where land is 
situate, that no taxes are charged against said lands on his books, is 
not sufficient evidence of payment of taxes. Acklin v. Paschal, 147. 


TIME. 

REASONABLE TIME. 

1. In the absence of a stipulation as to the time when an act is con- 
tracted to be done, the law allows a reasonable time for its perform- 
ance. Jlart vy. Bullion, 278. 

2. What is reasonable time depends upon the nature and char- 
acter of the thing to be done, the circumstances of the case, and the 
difficulties attending its accomplishment. Jd. 

3. As an abstract question, what is reasonable time may be one of 
law ; but unless the facts are admitted, its determination becomes a 
mixed question of law and fact. Id. 

4. A general allegation as to reasonable time as forming part of a 
contract supplied by the law, ought not to be allowed. The facts 
upon which the court is expected to act in charging upon the doc- 
trine of reasonable time, should be distinctly pleaded. Id. 

5. Where a contract anticipated the obtaining of titles to lands to 
be located, and stipulated that the surveys should be returned to 
the land office within four months, certainly four years would be 
ample time to await before insisting upon performance delayed un- 
til the patenis thereon should be obtained, Id. 
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TRESPASS TO TRY TITLE. 








1. See case for facts which authorize the action of trespass to try 
title against a tenant holding over. Andrews v. Parker, 95. 

2. When the plaintiff’s title, as alleged, consists of » number of 
facts establishing a continued possession and claim under a color of 
title, with defined boundaries, for ten years, it is not error for the 
court to enumerate in the charge the various facts thus alleged, and 
instruct the jury to find for the plaintiffs, if they had been proved. 
Such a charge is not liable to the objection of being a charge on the 
weight of evidence. Id. 

3. See facts which authorize a recovery under the statute of limit- 
ations of ten years, by possession under color of title, with defined 
boundaries. Id, 

4. In an action of trespass to try title, instituted by heirs against 
parties holding adversely to the estate of their ancestors, a legatee 
entitled to a moneyed legacy, and not seeking to subject the land 
to sale, cannot intervene and recover the land. Acklin v. Paschal, 
147. 

5. In trespass to try title, parties cannot litigate their rights as 
forced heirs as against the provisions of a will duly probated, under 
which incidents to the property in litigation have attached. <A direct 
attack against the will would be necessary by those claiming rights 
under the law of forced heirship existing at the death of the testator, 
Id. 

6. In trespass to try title, a petition which alleges title and seizin 
in the plaintiff on the 18th of January, 1873, and ouster by defend- 
ant on the 12th of March, 1875, is not on that account defective, on 
general exception. Evans v. Womack, 230. 

7. The petition, in trespass to try title, is not that character of 
pleading which is required to be “certain, to a certain intent, in 
every particular,” as those terms are understood at common law. 
id. 

8. A defendant claiming under such foreclosure sale may, by 
cross-bill, be subrogated to the rights of the mortgagee to the 
extent of his purchase-money, and compel an adjustment of the 
equities between the parties. Morrow v. Morgan, 304. 

9. Plaintiffs in trespass to try title exhibited, as one link in their 
chain of title, an execution sale under a judgment rendered upon 
service of citation upon two out of ten persons elected directors of 
the railroad company an hour and a half before the sheriff’s sale 
under execution of the road, road-bed, &c., there being no evidence 
that said persons ever acted as directors or trustees, the property 
not being under the control of the parties served with citation : 
Held, That the levy and sale under such judgment passed no title to 
the land. Witherspoon vy. T. P. R. R. Co., 309. 

10. A title acquired after the institution of suit, is not admissible 
to sustain the plaintiff’s suit in trespass to try title. T'ealv. Terrell, 
491. 
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TRESPASS TO TRY 'TITLE—continued. 

11. An alleged joint title, in trespass to try title, is not supported 
by titles in severalty to the individuals constituting the plaintiffs. 
Id. 

12. That a defendant purchased land, knowing that his vendor held 
it under a deed from a married woman, defectively acknowledged, 
is not inconsistent with his good faith in such purchase ; and in such 
case it was error to exclude evidence of value of improvements from 
the jury. ill v. Spear, 583. 


TRUST AND TRUSTEES. 

PRACTICE IN SUPREME COURT, 2. 

1. A trust deed requiring sales to be made at the court-house of 
the county, is properly executed by sale at the court-house of a 
newly-organized county which includes the land sold. Williams v. 
Pouns, 141. 

2. The powers and responsibilities given and reposed upon trus- 
tees of sold-out railroad companies, by the statute, could not be 
thrust upon them merely by reason of their being directors of the 
company when sold out. They must have accepted the trust, before 
they can be held responsible for the discharge of the duties of 
trustees. Witherspoon vy. T. P. R. R. Co., 309. 





UNDIVIDED INTEREST. 
A deed for an undivided interest in a tract of land will vot, under 
the five years’ statute of limitation, protect the grantee beyond the 
interest it purports to convey. Acklin v. Paschal, 147. 


VARIANCE. 
PRACTICE, 17. 


VENDOR AND VENDEE. 

1. A sold a tract of land to B, and executed to him a title bond, 
taking his promissory note for the purchase-money. Subsequently, 
and after part of the note had been paid, and while B and family 
were residing on the land, B contracted with C to furnish the 
balance due on the purchase-money note, and on such payment 
A executed a deed to B, who at the same time executed his note 
to C for the money by him advanced and paid to A, recognizing 
in the note the vendor’s lien, and at the same time executing a 
trust deed to secure the payment of the last note to C: Held, That 
as it appeared that it was not the intention to abandon the lien, 
the vendor’s lien remained as against homestead rights of B and his 
family in the land. J’lanagan v. Cushman, 241. 

2. Until the purchase-money is paid, the better title remains in 
the vendor, and in the above facts the rights of the vendee are no 
better than if he had renewed the note to A, and made simulta- 
neously a mortgage to secure it. There was no instant of time dur- 

ing which the vendee had an unincumbered title. Jd. 
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VENDOR AND VENDEE—continued. 

3. A second purchaser cannot defeat an older transfer from. his 
vendor by showing that the first purchaser of the land certificate 
had not paid the purchase-money, when it also appeared that said 
vendor had established such debt-as a claim against the estate of the 
said deceased purchaser. Peterson v. Lowry, 408. 


VENDOR'S LIEN. 

1, A remote purchaser, in possession of land against which it is 
sought to enforce the vendor’s lien, is properly joined as defendant 
with the maker of the note sued on and secured by the lien. Being 
a party, he can defend by showing, if he can, that he is a purchaser 
without notice of the lien, and by urging whatever defense of law 
or fact the maker of the note could. He can also appeal or prose- 
eute a writ of error, regardless of the acts of the maker of the note. 
Burks vy. Watson, 107. 

2. That an obligation for balance of purchase-money for land, 
payable on condition of the establishment of title against an adverse 
claimant, has been assigned to such adverse claimant in satisfaction 
of his claim, does not affect the lien, as upon the entire interest in 
the land sold. Id. 

3. Suit was brought on three promissory notes, executed in pay- 
ment for land, for the amount due, and asking the foreclosure of 
the lien. On the trial, the judge, in the charge, submitted to the 
jury both branches of the case; and the jury found for plaintiff the 
amount due on the notes. Judgment was rendered for that amount, 
and costs. Execution was issued. Plaintiff brought a second suit 
to enforce the lien, alleging, and on the trial offering to prove, that 
no testimony was offered on the former trial on the subject of the 
lien. The defendant pleaded the former judgment: Held, That the 
former judgment was copclusive. Roberts v. Johnson, 133. 

4, If the entire record (pleadings, verdict, charge, and judgment) 
shows that an issue properly made in the cause was, by the court, 
submitted to the jury, and there is nothing in the record to show 
the contrary, the issue must be held to have been adjudicated. Td, 

5. In a suit to enforce the vendor’s lien, the defendant cannot 
bring in his own vendee as a party defendant, if resistance be made 
by the plaintiff. Wood v. Loughmiller, 203. 

6. It has been held by this court, from its first organization, that 
the vendor of land has an equitable lien upon it for the unpaid 
purchase-money, unless such lien has been expressly or impliedly 
waived or abandoned. J'lanagan v. Cushman, 241. 

7. It is regarded as settled, in this State, that the transfer or 
assignment of the debt carries the lien or security for its payment, 
unless it is shown that such was not the intention of the parties. Jd. 

8. Where other security than the land is.contracted for, equity 
does not infer that the vendor is entitled to a different and addi- 
tional security from that stipulated. Jd. 
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VENDOR’S LIEN—continued. 

9. The lien is a security for the purchase-money as long as it 
remains unpaid. It is not merely a security for the note given in 
the first instance, but for the debt of which the note, when given, 
is merely the evidence. Id. 

10. A sold a tract of land to B, and executed to him a title bond, 
taking his promissory note for the purchase-money. Subsequently, 
and after part of the note had been paid, and while B anu family 
were residing on the land, B contracted with C to furnish the 
balance due on the purchase-money note, and on such payment 
A executed a deed to B, who at the same time executed his note 
to C for the money by him advanced and paid to A, recognizing 
in the note the vendor’s lieu, and at the same time executing a 
trust deed to secure the payment of the last note to C: Hild, That 
as it appeared that it was not the intention to abandon the lien, 
the vendor’s lien remained as against homestead rights of B and his 
family in the land, Jd. 

11. Though taking a note in payment for land, with sureties 
thereon, raises a presumption of the waiver of the vendor’s lien, 
still that presumption may be rebutted by proof that the vendor 
relied upon the laud, as well as upon the security given, for the 
payment of the purchase-money. Willis v. Gay, 463. 

12. If a fact is recited in a deed through which a party claims 
title to land, he is held to have notice of that fact. Id. 

13. The recital in a deed that the consideration was ‘*seeured to 
be paid to us [the grantors] by the” grantee, conveys the intelli- 
gence, to any one who might inspect it, that the money was not 
paid down for the land, and that it was secured by the grantee to 
be paid at some future time; which facts are sufficient to excite 
inquiry which, if followed to its proper source, would lead to full 
notice. Id. 

14. That suit has been brought and judgment obtained on a ven- 
dor’s-lien note, is not, of itself, an abandonment or waiver of the 
vendor’s lien; nor is the failure to set up the lien in the affidavit 
authenticating a claim against-an estate, or in the allowance or 
approval of such claim, a waiver. Ball v. Hill, 634. 

15. It seems that while the debt is not barred by limitation, but 
still remains in foree, the lien, unless waived or abandoned by other 
act, is still in force. Id. 


VERDICT. 

PRACTICE, 4, 9. 

1. Section 13 of article 5 of the Constitution of 1876, taking effect 
April 18, 1876, providing that “in trials of civil and criminal cases, 
below the grade of felony, in the District Courts, nine members of 
the jury concurring may render a verdict,” presents a rule to take 
immediate effect as the organic law of the State. Bowen v. Davis, 
101. 
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VERDIC'T—continued. 


2. The power given in the Constitution to the Legislature, in 
regard to it, was to change or modify the rule as established by 
it. Id. 

3. Until the passage of the act, August 1, 1876, ‘‘ to regulate grand 
juries, and juries in civil and criminal cases, in the courts of this 
State,’’ restoring the old rule, a verdict, nine jurors concurring, was 
valid. Id. 

4. In asuit to establish ownership in certain promissory notes, and 
to enforce the vendor’s lien upon land for which they were executed, 
in which suit a remote purchaser is made party only for the purpose 
of reaching the land, but who defended, claiming as an. innocent 
purchaser, the verdict not ascertaining that the purchaser had notice, 
or otherwise passing upon his right, it was error to render judgment 
against such purchaser. Huyler v. Dahoney, 234. 

5. See verdict held insufficient. Jd. 

6. ‘That the jury, in the verdict for damages, failed to apportion 
the amount found among the several plaintiffs as allowed by the 
statute, (Paschal’s Dig., 16,) in the absence of objection to such omis- 
sion, is not ground for reversal of Seen rendered upon it. 
March v. Walker, 372. 

7. It was not error to exclude from the jury a verdict of not guilty, 
rendered in the criminal prosecution for the same offense. Id. 


VOID AND VOIDABLE. 


NULLITY. 

A judgment founded upon service of citation upon two trus 
tees, where there were ten, the presumption being as great that 
all have accepted and are competent to act as the two served, (there 
being no evidence of acceptance of the trust by any,) will not war- 
rant the seizure and sale of property not in the possession or under 
the immediate control of the trustees served with citation. Wither- 
spoony. T. P. R. R. Co., 309. 


WAIVER. 
















PRACTICE IN SUPREME COURT. 

1. A plea in abatement is not waived by the mere fact that other 
pleas were at the same time filed by the same party. Robinson v. 
Schmidt, 13. ' 

2. In the record of a cause pending on error, and attached to what 
purported to be a statement of facts, was the following agreement, 
signed by the counsel for plaintiff and defendant, viz.: ** It is here- 
by agreed that this statement of facts in this case may be filed as a 
part of the record in this case, and may be so treated and considered 
by the Supreme Court, without the approval of the presiding judge 
who tried the cause :” Held, That such an agreement cannot super- 
sede the necessity of the approval of the presiding judge, so as to 
entitle the agreed statement to be regarded and treated as would 
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WAIVER—continued. 


a statement of facts, made out and certified to in accordance with 
the statute. (Paschal’s Dig., 1490.) Johnson v. Blount, 38. 

3. That a party expressed the opinion that certain documents, 
exhibited at the time of making a contract, constituted a good title, 
and that part of same documents were delivered to him, on making 
a contract, by which he was to have a good and sufficient title, will 
not estop such party from exacting a good title, as stipulated for by 
him, in making a purchase of the lands to which such documents 
were claimed as evidencing title. Hart v. Bullion, 278. 

4. 'The waiver or acceptance of satisfaction for the breach of one 
part of a divisible contract, will not estop or preclude a vendor from 
demanding a rescission for the failure to perform another and more 
material stipulation in such contract. Id. 

5. In a suit on a promissory note, if there be no breach for non- 
payment alleged in the petition, that defect will, on appeal, be re- 
garded as waived, and cured by a withdrawal, at the trial, of general 
denial and general exceptions filed by defendant, when a judgment 
nihil dicit has been rendered for the amount of the note. Janson 
v. Bank of Republic, 599. 

6. That suit has been brought and judgment obtained on a ven- 
dor’s-lien note, is not, of itself, an abandonment or waiver of the 
vendor’s lien ; nor is the failure to set up the lien in the affidavit 
authenticating a claim against an estate, or in the allowance or 
approval of such claim, a waiver. Ball v. Hill, 634. 


WILL. 

1. The action of a court of another State annulling a will duly 
probated in this State, could not affect the status of property of the 
testator situate in Texas. <Acklin v. Paschal, 147. 

2. See facts held sufficient to vest the beneficial ownership to 
lands in ‘Texas in a corporation, so as to affect the estate therein by 
the acts or laches of the corporation respecting such lands, in favor 
of those holding adversely to it. Jd. 

3. Upon the dissolution of a corporation to which lands were 
devised, the lands revert to the heirs of the testator, and the party 
taking holds subject to the debts, if any, of the corporation, and 
subject to such defenses as existed against the corporation at the 
time of its dissolution. Jd. 

4. To set aside a will for want of mental capacity to make it, 
the incapacity of the testator to give intelligent consent to an 
act that will bind him in the disposition of his property, must be 
shown. It is not necessary, to avoid the will, that the testator’s 
mind should have been under the influence of insanity—as the 
term is described by law writers—in any of its grades. It is 
sufficient to avoid the will, if there is a want of will on the part 
of the testator accompanying the act, or a want of capacity to 
understand what he is doing with his property in making the 
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WILL—continued. 
will. To make a valid will, the strength. of the testator’s mind 
must be equal to the purpose to which it is applied. Garrison vy. 
Blanton, 299. 

5. In a will, the words ‘‘I wish my estate to be kept out of the 
Probate Court,’’ substantially complies with article 110 of the Pro- 
bute Act of 1848, (Paschal’s Dig., 1371,) in providing that ** no other 
action shall be had in the Probate Court * * * than the probat- 
ing and registration’ of the will. Pierce v. Wallace, 399. 

6. An executor, acting under such a will under said act, executed 
a bond, conditioned as in ordinary cases of administration. In an 
actiou by heirs and distributees upon such bond: Held— 

1. The bond was executed without authority of law, and was 
purely voluntary. 

2. As a common-law bond, suit could not be maintained on it 
in the name of the distributees. Id. 

7. Such suit may have been prosecuted against the principal, dis- 
missing as to the sureties on the bond. Id. 


WITNESS. 

1. It is competent for a witness to give his opinion as to one’s 
mental capacity to make a will, based upon the appearance of the 
party, and to detail concurring facts which entered into the forma- 
tion of that opinion; and it is not material whether the witness de- 
tails the describable facts on which his opinion is based, before or 
after he has given his opinion. Garrison v. Blanton, 299. 

2. There is no rule of evidence which will prevent a witness to a 
will from being examined as a witness to prove the want of mental 
capacity of the testator at the time of signing his will. Jd. 

3. Evidence elicited by a leading question, improperly asked 4 
witness, can furnish no ground for reversal, when it pertains to a spe- 
cial issue found in favor of appellant. Jd. 

4. The act of May 10, 1871, (Paschal’s Dig., 6826,) removing the 
disabilities of parties as witnesses, does not render the husband and 
wife competent as witnesses for or against each other—the exclusion 
of such testimony being on grounds of public policy, not alone of 
interest. Gee v. Scott, 510. 

5. Act of May 10, 1871, (Paschal’s Dig., 6828,) held not to extend 
to the admission of the testimony of the husband or wife in behalf 
of the other, who is party interested in the issue, Jd. 








